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ESCONDIDO BEACH
PUBLIC ACCESS AGREEMENT

This Public Access Agreement is entered into this _ day of

, 1991, by and between the California Coastal
Commission, an agency of the State of California existing under
the provisions of Division 20 of the California Public Resources
Code (the "Commission"); the California State Coastal
Conservancy, an agency of the State of California existing under
the provisions of Division 21 of the California Public Resources
Code (the "Conservancy"); and Donahue Wildman, Kenneth Chiate,
and Roger Wolk, who shall hereinafter be referred to collectively
as "Owners", with respect to the following facts and
circumstances:

I. Owners are owners in fee simple of certain real property in
the county of Los Angeles, State of California, more particularly
described in the attached Exhibit "A" ("Owners' Real Property").

II. The Commission, in exercising its authority under Division
20 of the Public Recourses Code, is charged with responsibility
to assure that public access from the nearest public roadway to
the shoreline and along the coast shall be provided in new
development projects consistent with the policies set forth in
Article 2 Chapter 3 of that Division. Pursuant to that
authority, the Commission in 1980 and 1981 approved the
development of Owners' Real Properfy subject to conditions
requiring the dedication of easements over portions of Owners'

eal‘%_operty to provide for public parking and pedestrian access

rom Pacific Coast nghway to the mean high tide line of the
Pacific Ocean, and requiring the recordation of a deed
restriction providing for public pedestrian access along the
shoreline frontage of Owners' Real Property.

ITE. I1In compliance with those conditions, Owners or their
predecessors in interest recorded, as No. 83-108579 of Los
Angeles County Official Records, an Irrevocable Offer to Dedicate
an easement for public access from Pacific Coast Highway to the
mean high tide line of the Pacific Ocean (the "Vertical Access
Easement"); and as No. 83-108580 of Los Angeles County Official
Records, an Irrevocable Offer to Dedicate an easement for public
parking (the "Parking Easement"). By their terms, the Vertical
Access Easement and the Parking Easement could be accepted on
behalf of the pecple of California by a public agency or private
association acceptable to the Executive Director of the
Commission at any time within a period of 21 years from the date
of recordation.



IV. The Owners or their predecessors in interest also recorded
as No. 80-1161953 of Los Angeles County Official Records, a deed
restriction providing for public pedestrian access along the
shoreline frontage of Owners' Real Property (the "Lateral Access
Restriction").

V. The Conservancy is authorized under Division 21 of the Public
Resources Code to serve as a repository for lands whose
reservation is required to meet the policies and objectives of
the Coastal Act of 1976, including interests required to provide
public access to recreation and resource areas in the coastal
zone, and to aid public agencies and nonprofit organizations in
establishing a system of public coastal accessways. Pursuant to
this authority, the Conservancy in 1982 authorized the acceptance
of the Vertical Access Easement and the Parking Easement. The
Conservancy recorded a Certificate of Acceptance of the Vertical
Access Easement as No. 83-374575 of Los Angeles County Official
Records.

VI. On July 12, 1990, the Commission approved with special
conditions a modified coastal development permit, No. 5-89-1197
(Edwards Trust), requiring, inter alia, that the applicant pay to
the Conservancy funds in the amount of $337,928 for the purpose
of constructing public access improvements on the Vertical Access
Easement and Parking Easement, or on an alternative easement
providing equivalent access to the same beach area, as determined
by the Executive Director of the Commission ("the Executive
Director") and Executive Officer of the Conservancy ("the
Executive Officer.") These funds, which shall hereinafter be
referred to as the "Edwards Trust Funds" were paid to the
Conservancy and are currently being held by the Conservancy for
use in accordance with the requirements of permit No. 5-89-1197.

VII. The Owners are opposed to the development of public access
improvements on the Vertical Access and Parking Easements, and
wish to provide alternative equivalent access to the same beach
area in exchange for the extinguishment of the Vertical Access
Easement and the Parking Easement on Owners' Real Property.

VIII. The Owners have proposed to undertake the construction of
no less than five (5) parking spaces and related improvements
providing public access from the parking area to Escondido Beach,
as generally shown on the attached Exhibit B (the "access
improvements"); and have provided to the Conservancy written
estimates of the cost of constructing such improvements, which is
approximately $ .

IX. The Commission and the Conservancy are willing to extinguish
the Vertical Access Easement and the Parking Easement in exchange
for alternative equivalent access to the same beach area only on
the terms and conditions set forth in this Agreement.



NOW, THEREFORE, the Commission, the Conservancy and the Owners
agree as follows:

1. Extinguishment of Easements. The Conservancy and the

Commission hereby agree to execute and record quitclaim deeds
and/or other documents adequate to eliminate any effect of the
Parking Easement and the Vertical Access Easement on title to
Oowners' Real Property when all of the following have occurred:

(a) Easement(s) in perpetuity have been recorded in
favor of the Surfrider Foundation, Inc., or another
public agency or nonprofit organization approved by the
Conservancy, for public use of not less than five (5)
parking spaces, pas shown on the attached Exhibit B and
described in Paragraph 3 below (the "Alternative
Easement") ;

(b) Construction of no less than five (5) parking
spaces has been completed on the Alternative Easement,
pursuant to detailed plans and specifications approved

(see ness® L) by the Executive Officer and in accordance with all

L

necessary regulatory permits and approvals;

?uhﬁc
(c) It has been demonstrated to the (satisfaction of
the EXecutive Officer that reasonabledaccess is
available and has been =+nstaiied—er 1mproved, to_the
extent the Executive Officer determines necessary, from
the Alternative FEasement to the mean high tide line of
Ehe Paciftic0cean; and signage has been installed
Indicating public rights of access Qg;yggn_;hg
Alternative Easement and the beach and providing such
additional information as the Executive Officer may
require;

(d) The Surfrider Foundation, Inc., or other public
agency or nonprofit organization (the "Management
Agency") whose acceptance of the Alternative Easement
has been approved by the Conservancy, has entered into a
management agreement with the Conservancy for the
Alternative Easement in substantially the form of the
attached Exhibit C (the "Management Agreement"); and

(e) Funds in the amount of $ (the
"Operations and Management Fund") have been provided by
the Owners to assist the Management Agency in the
ongoing costs of operations and maintenance of the
Alternative Easement.

2. Alternative Easement. The Alternative Easement shall have
priority over all other liens and encumbrances except for taxes




and any other matters as may be approved by the Executive
Director and Executive Officer. p, The Alternative Easement shall
be approved by the Executive Officer and the Executive Director
and shall include a right of entry providing for the State of
California to take title to the Alternative Easement if the
existence of the Management Agency is terminated, or if the
Management Agency fails to carry out its obligations under the
Management Agreement, as determined by the Conservancy in its
sole discretion.

3. Use of Edwards Trust Funds. By their signatures to this
Agreement, the Executive Officer and the Executive Director
certify their determination that the Alternative Easement will
provide equivalent access to the same beach area, i.e., the area
between Paradise Cove and Escondido Creek, as would be served by
the Vertical Access Easement and the Parking Easement, and_agree
that the Edwards Trust Funds may be used to develop the access
improvements provided for 1n this Agreement. Upon approval by
the Executive Officer of invoices documenting the costs of
construction of the access improvements and signs described in
subparagraphs 9(b) and 1(c) above, the Edwards Trust Funds shall
be disbursed from escrow to or at the direction of Owners to pay
such costs. Construction of the parkling spaces, pathway and
signs shall otherwise be completed solely at Owners' expense.

4. Escrow. Concurrently with the execution of this Agreement,
the parties are opening an escrow at
Title Company, office ("Escrow
Holder"). Within thirty days of the opening of escrow, the
Conservancy shall deposit the Quitclaim Deed(s) described in
Paragraph 1, duly executed and acknowledged on behalf of the

ate of California. p Conservancy shall dep051t the Edwards Trust
Funds, to be deposited by Escrow Holder in an interest- bearlng

i account from which disbursements may be madeq in acgg;gagce with ok W
EEEEHIQDh_l_QthéEfEEd-;he Owners shall deposi e Operations Awec i
and Management Fund, to be paid to the Management Agency, at the oF M
direction of the Executive Officer, at the close of escrow. %#?9““—
Escrow Holder shall record the Quitclaim Deed and distribute the ar

NmMmewrfund$ only when all of the above have been deposited in escrow,
3nd when the following shall have occurred:

(a) Escrow Holder can record the Alternative Easement
and insure title in favor of the Management Agency free
and clear of all prior liens and encumbrances, except
those approved by the Executive Officer and the

Executive Director; Aol public o ps
f:‘s lpean p’:emd&ﬂ and
= (b) The Executive Officer determines thataall
> construction has beenqcompleted in accordance with the
requirements of subpa}agraphs 1(b) and 1(c) above; and
Sohsfecknly

(c) a Management Agreement has been entered into



between the Conservancy and the Management Agency.

All costs of escrow shall be paid by the Owners.

5. Lateral Access Restriction. It is understood and agreed that
the extinguishment of Vertical Access and Parking Easements
pursuant to this agreement shall have no effect on the Lateral
Access Restriction, which shall remain binding on the Owners and
their successors in interest to the extent provided therein.

s&’

1mBrovem§Q§ : as requlreq_pursuant to ‘arqg;a h'l(b shall
be obtained. ) _the cooperation . and on _behalf of the
Conservancy, Commission, and Management Agency, but at Owners'
sole expense.

7. Term of Agreement. This agreement shall remain in effect for
a term of two (2) years from its effective date, unless extended
by written agreement of the parties. If the events described 1in
F3?33?55H"f"%373“53?‘3353??35’55‘3? the termination date of this
agreement, escrow shall be canceled, all documents and monies
shall be returned to the party having deposited them, and the
parties shall have no further obligations to one another under
this agreement. oinak oot Edwiovd) Tuik-Runds?

8. Additional Approvals. This agreement is subject to approval
Py the State Director of General Services pursuant to Section
11005.2 of the Government Code.

9. Counterparts. This agreement may be executed in
counterparts, each of which shall be deemed an original, but all
of which together shall constitute one and the same document.

IN WITNESS WHEREOF, the parties have entered into this Agreement
as of the date first set forth above.

STATE COASTAL CONSERVANCY CALIFORNIA COASTAL
COMMISSION

BY: BY:



Approved:

DIRECTOR OF GENERAL SERVICES

BY:

Donahue Wildman, Owner

Kgnneth R. Chiate, Owner Roger Wolk, Owner

EXHIBITS

A. Legal description: Owners' Real Property
B. Alternative Easement owd HAreers (woveverasatrs
e, Management Agreement



EXHIBIT C
MANAGEMENT AGREEMENT

AGREEMENT TO PROVIDE PUBLIC ACCESS
AND TO QUALIFY NONPROFIT ORGANIZATION FOR
LIMITED PUBLIC ENTITY TORT IMMUNITY

Escondido Beach/Sycamore Canyon Access, Malibu, Los Angeles
County

THIS AGREEMENT is entered into in California this ____ day of

, 1991 by the State Coastal Conservancy, an agency of the
State of California (the "State"), and the Surfrider Foundation,
asnonprofit corporation (the "Management Agency"). The

Coldorin(?) Management Agency will prov1de public access as specified, and in

consideration will receive operations funding and limited tort
immunity under Government Code Sections 831.5, 831.2, 831.25,
831.4 and 831.7.

RECITALS

A. California Public Resources Code Division 21 and Government
Code Section 831.5 authorize the Conservancy to enter into
agreements with public land trusts having among their purposes
development and operation of public accessways along the
California coast.

B. The Management Agency is a nonprofit organization existing
under the provisions of Section 501(c) (3) of the United States
Internal Revenue Code, and having among its principal charitable
purposes the conservation of land for sc1ent1flc, historical,
educational, recreational, agricultural, scenic or open space
opportunities, including the acquisition, development and
operation of public accessways along the California coast.

C. Pursuant to an agreement among the Conservancy, the
California Coastal Commission, and owners of certain real
property in Malibu, Los Angeles County (the "Escondido Beach
Agreement"), easements for public parking and pedestrian access
to the public tidelands and/or other public shoreline property,

as described 1n the attac xhibit A, and funds for the
operation and management of that public accessway, are being made

available to the Management Agency subject to the terms and
conditions of this agreement.

D. The Management Agency has agreed to own and operate the
public accessway described in Exhibit A and Recital C above, and
seeks limited tort immunity.

E. The purpose of this Agreement is to provide for management of



the property and funds made available to the Management Agency
under the Escondido Beach Agreement, and to comply with
Government Code Section 831.5(b) (3) concerning agreements to
provide nondiscriminatory public access consistent with the
protection and conservation of coastal and natural resources.

NOW, THEREFORE, in consideration of the facts and circumstances
set forth above, and for other good and valuable consideration,
the Management Agency and the Conservancy agree as follows:

1. The Management Agency agrees to accept title to the easements
provided under the Escondido Beach Agreement and described in the
attached Exhibit A (the "real property") and to manage the real
property and all improvements constructed thereon for public
parking and pedestrian access to the shoreline. The Management
Agency shall provide nondiscriminatory public access over the
real property, consistent with the protection and conservation of
coastal and natural resources, and pursuant to the terms and
conditions of this agreement.

2. Upon transfer of the real property to the Management Agency,
funds in the amount of $ shall be paid to the
Management Agency for use in accordance with the provisions of

this Paragraph. All such funds shall be deposited by the
Management Agency in an interest-bearing account,used solely fc)rlmMI
the purpose of assisting the Management Agency in paying the

costs of ongoing operation, maintenance and management of the o
real propertys|(the "Management Fund")],” pursuant to the terms and

< provisions of a Management PIan reviewed and approved by the

e

Executive Officer of the Conservancy. The Management Agency
shall account on an annual basis to the Conservancy for all
expenditures from the Management Fund throughout at least the
first ten years of this Agreement.

3. The Management Agency shall maintain the real property and*nmm‘s
adjacent beaches to which the public has access, and shall

exercise reasonable diligence in supervising members of the

public who use the real property. The Management Agency shall

not conduct its program in any manner that would Jjeopardize public —
safety or damage the real property. In particular, but without

limiting the foregoing, the Management Agency shall

(a) maintain signs informing the public of the local
telephone number of the Management Agency, hours of
operation of the parking lot (sunrise to sunset),
directions to Escondido Beach, and police and emergency
services phone numbers;

(b) inspect the real property on a daily basis and
open and close the gate, if necessary, according to the
posted hours; and take appropriate action to remedy any
hazards;



(c) conduct general maintenance including trash pick-
up on an as-needed basis; and

(d) keep accurate records of problems and complaints
and how they were responded to and present this
information to the Conservancy upon written request.

4. The Management Agency may restrict or deny public access to
the property if an emergency exists which threatens public health
and safety or the natural resources of the property. In that
event, all reasonable measures shall be taken to immediately
inform the Conservancy's Executive Officer, remedy the emergency
conditions, and restore the public's right of access.

5. In consideration for providing access as set forth above, the
Management Agency is hereby qualified with limited status as a
public entity for purpose of statutory immunity under Government
Code Sections 831.5, 831.2, 831.25, 831.4 and 831.7. Failure of
the Management Agency to provide access over any portion(s) of
the real property which is the subject of this agreement shall
disqualify the Management Agency from treatment as a "public
entity" with regard to that property or portion of the real
property as to which access is not provided. Determination of
any such failure shall be by majority vote of the State Coastal
Conservancy following a duly noticed public hearing, and
disqualification shall not take effect until such a vote has been
cast.

6. This agreement shall remain in effect until and unless
terminated for cause by the State or at will by the Management
Agency. Cause for termination means failure by the Management
Agency to provide access in accordance with this agreement. This
agreement shall terminate only upon a majority vote of the State
Coastal Conservancy or at the will of the Management Agency.

7. If, for any reason, including but not limited to the
dissolution and winding up of the Management Agency, the
Management Agency is unwilling or unable to meet its obligations
under this agreement, the Conservancy shall have the right to
designate another public entity or nonprofit corporation to
assume the responsibilities of the Management Agency under this
agreement. Additionally, the Conservancy shall have the right of
entry to take title to the real property pursuant to provisions
of the deed conveying the real property to the Management Agency.
In either event, the Management Agency shall be liable for
payment to the Conservancy of all monies in the Management Fund
except that which has been legitimately expended in management of
the real property, as determined by the Executive Officer of the
Conservancy.

8. The Management Agency shall permit the Conservancy, its
agents or employees, to visit the real property and determine
whether access is being provided to the public on a
nondiscriminatory basis in accordance with this agreement.



9. The Management Agency shall be responsible for, indemnify and
save harmless the Conservancy, its officers, agents, and
employees from any and all liabilities, claims, demands, damages
or costs resulting form, growing out of, or in any way connected
with or incident to the property and improvements on it, except
for active negligence of the Conservancy, its officers, agents or
employees. The duty to indemnify and save harmless includes the
duty to defend as set forth in Civil Code Section 2778. The
Management Agency waives any and all rights to any type of
express or implied indemnity or right of contribution from the
Conservancy, its officers, agents, or employees, for any
liability resulting from, growing out of, or in any way connected
with or incident to the property and improvements on it.

10. If any provision of this agreement is held by any court to
be invalid, void or unenforceable, the remaining provisions shall
nevertheless continue in full force and effect.

11. Notices issued pursuant to this agreement shall be sent to
the following addresses (or to a subsequent address of which
notice has been provided in writing):

State Coastal Conservancy
1330 Broadway, Suite 1100
Oakland, CA 94612

The Surfrider Foundation

Box 2704 #86
Huntington Beach, CA 92647

This agreement is entered into in the County of Alameda.



NEW PHROC

between the Conservancy and the Management Agency.

All costs of escrow shall be paid by the Owners.

5. Lateral Access Restriction. It is understood and agreed that
the extinguishment of Vertical Access and Parking Easements
pursuant to this agreement shall have no effect on the Lateral
Access Restriction, which shall remain binding on the Owners and
their successors in interest to the extent provided therein.

6. Construction Permits and Approvals. All regulatory permits
and approvals necessary for the construction of access
improvements, as required pursuant to Paragraph 1(b) above, shall
be obtained with the cooperation and on behalf of the
Conservancy, Commission, and Management Agency, but at Owners'
sole expense.

harmless Owners for any claim of damages arising from the
construction, ownership, maintenance, operation and use of the
Alternative Easement and related improvements after the close of
escrow, except for any claims that are the result of the Owners'
active negligence in construction or managent of the Alternative

/’-7. Liability. The Conservancy and the Commission shall hold
[ﬁ Easement prior to the close of escrow.

8. Term of Agreement. This agreement shall remain in effect for
a term of two (2) years from its effective date, unless extended
by written agreement of the parties. If the events described in
Paragraph 2 have not occurred as of the termination date of this
agreement, escrow shall be canceled, all documents and monies
shall be returned to the party having deposited them, and the
parties shall have no further obligations to one another under
this agreement; provided, however, that in the event of such
»)_ Ccancellation, Owners shall reimburse the Conservancy to the
N©>’s) Sxtent of any of the Edwards Trust Funds that have been disbursed
f‘f_-‘o'ﬂr-n-- -escrOW.. — . = - — 2 e

—

9. Additional Approvals. This agreement is subject to approval
by the State Director of General Services pursuant to Section
11005.2 of the Government Code.

10 . Counterparts. This agreement may be executed in
counterparts, each of which shall be deemed an original, but all
of which together shall constitute one and the same document.

IN WITNESS WHEREOF, the parties have entered into this Agreement
as of the date first set forth above.



