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{310) 203-7573

Petay H. Kaufman, Esq.

peputy Attorney General

For the State of California
110 West "A" Street, Suita 1100
san Diego, California $2101

Dear Mr. Kaufman:

Under this cover, and pursuant to the court’s order amd
cur agreement, I am transmitting the Memorandum of Points and
Authorities which we filed today in connection with the above-
referenced action.

In the course of our preparation of the Memorandum and
our review of the record which Respondents prepared, we
leaxrned that Exhibit 3 of the record refers to negotiations
and an agreement witk the Mountains Recreation and Conservancy
Authority (“MRCaA®) pursuant to which MRCA will operate and
service the easement for 2 period of 20 years.
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RELL & MANELLA LLP
A EESETONED LADRD URSRAYT way PARTMERGMY
o f--— . by -]

Petezr E. Kaufman, Esg-
November 8, 1996
Page 2

Although Respondents have included the staff report
regarding the MRCA agreement, they have failed to include =21l
relevant evidence regarding the same. Relevant evidence would
ifdciude, but not be limited to, draft documents such as the
=paintensence program® referred to in Exhibit 3; notice records
for the Conservancy’s September 20, 1995 meeting; and all
records of the MRCA’s proceedings in connection with
agreement.

We are requesting that the record be augmented to include
all relevant evidence pertaining to the MRCA agreement, and
that we be provided with copies of the same. Please contact
us as socon as possible so that we can determine how to

'Prwe‘d s Z

Sincerely.

Agla ez
AJA:msl

BEUZ11BF.WP
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IRELL & MANELLA LIP
Allsn J. Abshez (Bar No. 115319
Michael S. Lowe (Bar No. 1 )
1800 Aveaue of the Stars

swegoo
Angeles, California 90067-4276
Te!ephme: (310) 277-1010

Attorneys for Petitioner Frank Mancuso, Sr.

FRANK MANCUSO, SR., an individual,
Petifs 3 ’
v.
STATE COASTAL

CALIFO: ATE
COASTAL CONSERVANCY BOARD, the
ES

% u&godyoftheCahfomaState

DEPARTMENT O 'GENERAL SERVIC
an of the State of California, and

1 through 100,
Respondents.

CALIFORNIA
CONSERVANCY, an of the State of

v

b N St Y e N N S N e N Nt Mg N Nt g N Nt

BSHZI1E2.WP

SUPERIOR COURT FOR THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

CASE NO.: BS 040197
MEMORANDUM OF POINTS AND
AUTHORITIES IN SUPPORT OF
PETITION FOR WRIT OF MANDATE

[Code Civ. Proc. § 1085]

Date: December S, 1996
Time: 9:30 am.
Dept.: 85

Discovery Cut-off: None
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Petitioner Prank Mancuso, Sr. respectfully submits this Memorandum of Points and
Authorities in support of his Petition for Writ of Mandate pursuant to Section 1985 of the
Code of Civil Procedure.

W 0 N O Wi e W N

Puiﬁowmhammwﬁtofmmmmuamwswﬁon 1035qfthe00d'eof

= b
[l =

(&vﬂhwedmm(l)wmmmﬂﬁn&ﬁfmnhCoaﬁCmvmy(tb:'Cmmcy") and

S

the Department of Geaeral Services (the “Department”) to comply with Section 31107.1 of the

Public Resources Code, which requires such agencies to jointly develop and implement
procadmeswprovideequimbbmﬁmmdo;wumitymbehmdmga:dingme

A =
wm S W

Conservancy’s transactions; (2) vacate both the Conservancy’s September 20, 1995, approval

—
@

dawymmmmmmwmmtaswdlastheConmwy’sMay 16, 1996
Wﬂdammmamlmﬁefuﬁbﬂityofopaﬁngabaphmmymmgh

Petitioner’s property (and 2 parking lot adjacent to Petitioner’s property) for the Conservancy’s
17

ﬁﬂmmpmvﬁemmwmﬂmmﬂquubednoﬁumdwﬂymbem
wPeﬁﬁmmdowaﬁmdmhmoftthubﬁqmd(B)commmdmaanysmdyofme
fmﬁbﬂiwofdwdopingmebuchmymustaddmsmmalfamnmquimd
by Section 21102 of the California Environmental Quality Act (“CEQA").
Peﬁﬁm'mddmwismmbqedbyanmdevdopedammmthfavorofm
Conservancy (the "Easement®) . The Conservancy has initiated proceedings to develop the
Wwﬂlﬂtitﬁnbeusedtoopenmewwhofmdidom;@onwhich
Petitioners’ residence fronts to general recreational use. Developing the Easement will require
cubstantial alterations to Petitioner’s property, and will attract hundreds to perhaps thousands
of visitors to Petitioner’s property on a daily basis. Opening the Easement will also greatly

increase the intensity of the use of Escondido Beach and result in significant environmental

impacts to the Beach and surrounding community. Notwithstanding these impacts, and their
L bl iy
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1 directe&'eﬂsuponl’etiﬂonﬂ"smﬁdmce,ﬂleConsﬂVancyhasfaﬂed,andconﬁnmtorefuse,
2 wprovidePeﬁﬁmaadotheraffectedmbmofthepublicwimnoﬁceandoppomniryto
3 hmﬂmﬁnsmew’smepsmdmmﬁonsinmecﬁmwimme&sement
4 | For example, in September 1995 the Conservancy entered into a 20-year property management
S agrmtwiﬁﬂwummminsm&on and Conservation Authority (the "MRCA®) to

6| opecate the Bascment (the "MRCA Agreement’). Even though the agreement will effectively
7 makeﬂmeAPeﬁﬁmet’sueighbor,mdevmﬂmwshmeagrwmmmmﬂedkeydewls

8 mgudingtheday-wﬁayope:aﬂmofthcﬁasemanmawﬂldhealyﬁnpaakﬁﬁma's

9 | residence (for example, the proposad maintenance program and arrangements for ranger

10 | services), the Conservancy nﬁmerpuoﬁdedPaiﬁow“dmnoﬁcemdoppormnitytobehmxd
11 m&ln;ﬂnmmcﬁm,noﬂookanymtocomplythEQA}

12 The present action arose after May 16, 1996 when the Commission authorized a

13 faﬁbﬂitysuﬂymdaathamdmee“&mPubﬁcRmCodzsm3l4Mand
14 | Section 21102 of CEQA, whether the costs of developing and maintaining the Easement

15 mdzhdwbeueﬁuofopmﬁnstha&sementwpublicuu(ﬂm'uw 16 action™). By virtue
16 ofSGEmZIIOGofCFQA,whichrequiresﬁ:atanstateagenclesbudgetﬁmcbmssaryto
17 protectﬂxeenvimnmmtinuhﬁcntoproblms caused by their activities, the Conservancy

18 | Board is obligated to consider not just the cost of physically developing the accessway, but
19 ﬂmmcmofwﬁnsmemﬂﬁngbeachminasafe,sahiwy,mdmmm
20 | responsible manner. Thazis,thecoasarvancycannotsimplythrowﬂwawesswayandaeach
21

2 1 Peﬁﬁonabemmeaweofmemmagmemmtaﬁﬁmedispuwmrdingthe
Conservancy’s May 16 action arose. Petitioner’s review of the agreement revealed violations
23 of&eConﬂvamy’sobligﬁommmePubﬁcResoumCode,CEQA,andpﬁndplﬁof
due process which are asserted herein. Consequently, although Petitioner did not assert failure
2 mrece&venoﬁeemomumitymbehwrdtegardingtheMRCAagreemmtintleeﬁtion,
25 ﬁﬁsCouﬂﬂn(mdmwld)otdumazPeﬁﬁoner’spleadmgsbemendedwmformmproof.
See Code Civ. Proc. §§473,576(Counhasdiscreﬁontommdpladingswconformw
26 | proof); § Witkin Cal. Procedure, Pleadings § 1139 at pp. 553-54 (3d ed. 1985) (California
Mmmﬂyﬁbmlindlowm;amaﬁmmsmmnfomwprwf,espeﬁauywhere
27 pmenmnofﬂ:eimeonthcmeduwiﬂbepmwveda.ndammdmmtswillnotprejudice
28 the other side).
PEL & MAEEEA LLP

o Egnmsd LIRS Wy .
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open o general recreation and walk away. Notwithstanding the direct impact to his property,
Petitioner was not provided with notice of the proposed May 16 action. However, when he
became aware of it, he immediately requested that he be provided with an opportunity to be
heard regarding foreseeable environmental impacts and the appropriate scope of the proposed
study. Cmﬂwmymﬁunﬂmaﬂyduﬂedmﬁﬁm’smqumwiﬂmnpmﬁngitmﬂw
Consezvancy Board.? Moreover, Conservancy staff limited the feasibility study to
consizuction issues only — easuring that the more significant environmeatal factors associated
with the Easement would not be analyzed and brought to the Conservancy’s ateation.

Responsibly planned coastal access is 2 worthy goal- By conwast, poorly planned and
underfunded coastal access causes public safety problems, harms individual property owners,
andqrﬁsklymdpemmnmﬂydqnduﬂieommlmﬁmmmt;afactwhichisevﬁam
throughout Los Angeles County. This serves no one’s interest. Most of all, the Conservancy
lnsmﬁzhttoshutmwﬁmampuhﬁcmorwavoidastudywhichconside.rs
environmental impacts and all of the costs of opeaing the Easement and Escondido Beach.
Amdinzly,mommctthissiunﬁonandtoensurethaiitwmnotbetapeatedintheﬁlmre,
Petitioner’s wait should be granted and the MRCA agreement and feasibility study should be
set aside. '

.
STATEMENT OF FACTS

Petitioner is the owner of g residence located in Maliby, California. As discussed
mmsmhmbmdbymmﬁmuﬁnwofmm).
w!dchtravmd:apropﬂtymdapordonofanadjacmtlotﬁomﬂ:ePadﬁcCoastHighway

2 Jndeed, the Conservancy staff’s astounding position is that it m_under'no obligation to
prwidePeﬁﬁoner(thmrghwhoacpmpertytheEasementlravm) with notice or an
mmﬁybbehmdumwelawdhcaﬁngsinmcﬁzm: Notvs{xmstandmgthe
Conservancy’s desire to operate in a surrepiious manner and avoid public input, w,
such notice and hearing are required not by only Gue process, but by the Conservancy’s
enabling legislation; specifically Section 31107.1 of the Public Resources _Codc-wh.nch the
Conservancy and the Department have blatantly disregarded and failed to implement.

BSHZ11E2.WP , =3~
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to Bscondido Beach. The Easement is 10 feet in width and commences at Pacific Coast
Highway. The Easement is currently unimproved, not opea 1o the public, and impassable duc
0 scvere natural landforms, dense natural vegetation, and private improvements. Upon
entering the property which comprises Petitioner's residence, the Easement overlays a portion
ofPehﬂmspﬂutedﬁvmy,pamdamghPeuuowsﬁontmd side yard improvements
adjwtmb.\shaue, through portions of Petitioner’s rear yard, and then drops 130 feet down
mwm,wmumofamﬂzﬁomhciﬁccwmghway

Although oo public easement existed on Petitioner’s property historically, the Easement
was extracted from the property’s prior owner by the California Coastal Commission (the
»Commission™) in 1978 as a condition for granting such owneér permission to build the
residence which Petitioner lster purchased, as well as a residence niext door. Such exaction
WimpwdpﬂmwtheUﬁndSmSupmem’sl%Tholdmgmmmlmm
Coastal Commission, 483 U.S. 825, 107 8. &. 3141 (1987), which brought an end to the
Commission’s practice of taking property through the imposition of development permit
conditions without an essential nexus and without the payment of just compensation.

mSmbal%S,ﬁchmmdﬁmkMgs.mdadnpmeEamt
50 that it can be used to open Escondido beach to genesal recreation- Developing the
Fzmmmwbﬁcusev&nmm,ammgmhuthings,thedmoﬁﬁmofeﬁsﬁng
improvements which comprise portions of Petitioner’s residencs, dramatic alteration of
ﬁiﬂinshndforme,mdﬂwmwwﬁmofsubmﬁﬂimpmvmummakedmﬁammt
usable. Opening Escondido Beach to general recreation will increase the intensity of its use
and result in significant environmental impacts to the beach, to the surrounding community,
and to Petitiones’s property.

dnSePMnhm'ZO, 1995, the Conservancy Board authorized a 20-year property
mgmammtmmmmwopememe&m. See Exhibit 3 at pp. 19-20

BSHZ11E2.WP 4-
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of the "record” prepared by the Conservancy, (hereinafter, the "Record”). Id° The
agzemtenﬁﬂsbcydmihmgardingﬂwday-w-dayopmaﬁmofme&mthWﬂl
directly impact Petitioner’s residence (for example, the proposed maintenance program and
arrangements for ranger services). Even though the agreement will effectively make the
MRCAPeﬁﬁmer’sndghbor,Peﬁﬁmwasmtaﬂmdedwimnoﬁcemdoppmwmtymbe
heard regarding the transaction. In May 1996, the Conservancy agendized a proposed
aﬁonmmﬂmiwapm-pmjedwmmm&asﬂ:ﬂitymﬂymgaﬁhsmedwdopmmtoﬂhe
Easement for the Conservancy Board’s May 16, 1996, meeting in Carlsbad, California. The
Wd&emﬂyﬁm@hﬂowwmwmwmmewmof
devdopingmeﬁammtmtwdghﬂwbmeﬁmofpubﬁcusesnasmmbbmemsewmcy
erdﬁodiachargeiumspcmi'a&lityundam.kes.COde§314o4. Despite the fact that
Pﬁtimwmpmpeﬂy‘mwhichﬂm&mﬂmnsandhmwoﬂdbedimﬂyimwmw
inevdopmﬂmmeConmcyfaﬂedmpmvidePeﬁﬁonexwimmﬁceoftheMaylﬁ
Thﬂﬁngsoﬂmhemightbehmdmgardinzmeappmpﬂamsqopeofthesmdy.

On May 14, 1996, Petitioner became apprised of the Conservancy’s impending May 16
hmﬂngmdtheproposedwtimitﬂnrgaxdingthe&sememsmdy. Petitioner’s counsel
ﬁmmmmwwmmm&ntmemmqmﬁmem
matter until after Petitioner and other members of the public were provided with due notice
and opportunity to be heard. See Exhibit 15 at pp. 58-59 to Record. This very reasonable
mmﬂmwwmmsmﬁﬁmoutwubdngmmmmwwmcy
Board. Ses Exkibit 16 at pp. 60-61 to Record (letter from Michael Fisher of Consecvancy to
Allan Abshez dated May 22, 1996); see also Exhibit 4 at pp. 21-23 to Record (transeript of
pmﬁmomemcy'sMaylﬁheeﬁnz,whichreﬂemthanommﬁonwasnudeof

: Atmwsm,mmmmmmsﬁpﬂmma
»record® and the Conservandy “volunteered” to prepare one. However, the parties have been
nnablstososﬁpﬂate,;ivmﬁmConmancy’sinclusim of irrelevant and sclective
dmmmﬁonasweﬂasimomisﬁmofmtdowmminme‘md‘ it prepared.
Notwithstanding this failure to stipulate, Petitioner will lodge the "record® prepared by the

lmun.wv -5-
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1 | Petitionex’s request to continue hearing). At the May 16 hearing, the Board acted and

Z au&oﬁzedammw}ﬁch]imiteﬂthefcaﬁbﬂitystudytoduignandoonsu'ucﬁonissuaonly.
311d. Ses also Exhibit 13 at pp. 49-50, 14, 16, 22, 57 to Record.

é ByvimwofmcConmvmcy’sfaiMmmpmvidePeﬁﬁonetudmnodceandoppormnity
5 whmd,kﬁﬁmmumbhwmmtﬁsﬂwsmﬁn;&cissusmﬂsh@dhaveb&n
6| incivded in the feasibility smudy. Specifically, Petitioner wished to present the following

7 | issues:

8 ' (@ the Conservancy’s ability to mitigate, and the cost of mitigating, traffic
9 hamdsrewltingfromthaopmingofﬂwffamtmmce,whichissimatedalongahigh
10| speed blind-curve of Pacific Coast Highway;

i1 () the Conservancy’s ability to provide, and the cost of providing, sufficient
12 | off-sireet parking to serve the Easement;
13 (© the Conservancy’s ability to provide, and the cost of providing, life-

14 | safety facilities, such as lifeguards, emergency communication, and rescue and evacuation
15 | services to the remote location of the Easement;

16 @  the Conservancy’s ability to provide, and the cost of providing, sanitary
17 fﬁﬁﬁea,mehasmﬂeuandchanginsmmswmemmmnofﬂwhscmmt;

18 () the Conservancy’s ability to provide, and the cost of providing, police
19 | services to the remote location of the Easement;

20 ® ﬂ:eConmmcy'sabﬂitytomiﬁgate,andthecoasofndﬁgaﬂnz,

21 mmmmmmnﬁngmmcmmaﬁmﬁmomeuseofunm.

2 (5) the Conservancy’s ability to mitigate, and the costs of mitigating,

23 | environmental impacts resulting from the disruption of coastal bluffs, sensitive plant and
24 | animal species, the protected Monarch Butterfly habitat, and other issues required to be

25 | addressed and mitigated to comply with CEQA and the Coastal Act;

26 () the costs of maintaining the Easement subsequent to development; and
27
28

Ptmions coponton || BETI71 (B2 WP 5
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1 @) the ability to develop the Easement, and the cost of developing the

2 EamnentinamannerwhichwillnotinﬁingenponthepﬁvacyofPeﬁﬁmer’sResidemeand
3 { adjoining residential propesty. '

4 UndetSecﬁm211060fCEQAtheCmserwncyBoa:ﬂisrequimitnbudgetﬂwfun@s
5 | necessary to mitigate each of these potential impacts. Therefore, unless the feasibility study
6 mﬂﬁ!mhism,memcyw:dﬁﬂmbepmvidadwﬁhmmﬂyﬁsofﬂlof
2} the costs associated with developing and maintaining the Easement and hence cannot fully

8 | comply with its responsibilities under Section 31404 of the Public Resources Code, to evaluate
9 whether the cost of developing and maintaining the Easement outweigh “the benefits of public
10§ use.™ _

11 Upon becoming informed that the May Iéheaﬁnghadnotbeencmﬁnudasrequestgd,
12 Mﬁm:aqmdwmewamymaﬂworkregardingthefaﬁbﬂitymdymﬁl
13 .aﬁsadnlyno&eadpublichﬁﬂnghadtakmphm. See, &.5., Exhibit 17 at pp. 62-63 to
14 | Record. Anhwghd:chmncysmffwwdﬂmitwouldpmmPeﬁﬁmefsrequw
15 | 1o the Board, Conservancy staff summarily and improperly denied Petitioner’s request without
16 | even presenting it to the Board. See Exhibit 19 at pp. 68-70 to Record. Upon becoming

17 awmﬂ:at(:mmancystaffhadwiﬂzheldhismwfmmthem:d,?eﬁﬁonaobj_ectedand
18 | demanded that the Board be presented with Petitioner’s request for notice and opportunity to
19 { be heard. Id. DesPﬁePedﬁona’sdemand,mﬁ‘againfaﬂedandxefumdtopramt such

20 | request to the Board. See Exhibit 21 at p. 71 to Record. Petitioners were therefore left with
21 | no alternative but to file the instant action.

. mwmnﬁsmmepuzposeofmefmsibiﬁtysmdyiswwmfyirs
obligators under Section 31404. See Exhibit 3 at p. 1S ® Record.

Ptmsion) Cosemtma || poTyy 1 | B2 WP =




1171296 11:@9 ATTY GENERAL SAN DIEGOD 11TH FLR - 518 286W474 NO. 824 P14

1

2

31A.

4

b1 In the enabling legislation which created the Conservancy, the Legislature enacted

6 | safeguards to ensure that the Conservancy provided broad opportunity for public input into its
7| activitics. Specifically, Section 31107.1 of the Public Resources Code requires that:

8 “The Department of General Services and the conservancy shall jointly develop and
5 implement appropriate procedures to easure that land acquisition, leasing, options to
10 purchase, 1and disposal, and other property transactions undestaken in accordance with
11 the provisions of thig division are carried out efficiently and equitably and with pcoper
12 notice to the public.”

=1
(73]

Pub. Res. Code § 31107.1 (West 1996). The Conservancy and the Department have not
wnqﬂicd“dthﬁwndnimiﬂduyﬁnposedby&cﬁmﬂlm.l,mdhmdopmtemm
entirely ad hoc basis, providing oaly such notice and opportunities for public input as suit the
Conservancy’s OWn purposes. Because the legislature has mandated broad public input into
the Conservancy'’s acimuﬁ, and because such activities significantly impact the interests of
ommlmmommdthewbﬁqmﬁmofﬂﬁssimﬁonislmgoverdm.
Indud,pnmmnttosmnﬂlm.l,theConservnncy@ouIdhave-butdidnat-pmvide
Petitioner notice and opportunity to be heard regarding either the 20-year MRCA, property
management agreement or the feasibility study authorized by the May 16 action.

[ =] e vl

anding” Does Not Satisfy Section 31107/.]

Respondents contend that the Conservancy and the Department complied with Section
31107.1 by adopting a document entitled ”Hmnorandum of Understanding Concerning Real
25 | Property Transactions,” (Bxhibit 11 to Record; hereinafter the "MOU®). A carcful reading of
26 | the MOU revesls that it satisfies only a small part of the requiremeats of Section 31107.1.
27 | Specifically, the MOU provides: (a) Proéedures for the acquisition and disposition of property;

S
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and(b)prmed!mforpubﬁznoﬁceinconnecﬁon“dmpmpmydispusals. See Exhibit 11 at
pp. 44-46 of Record.

More significant are the MOU’s omissions. In derogation of the Section 31107.1, the
MOU does not provide:
| (4))] Procedures for nofification of affected property owners or the general public

rega:dingmytypeofmsacﬁm(oﬂlerthanmaiq’osiﬁohs);’

(2  procedures for leasing;

. (3)  procedures for options; of

@ proeedumforoﬂ\ertypesofpmpatymacﬁms.‘
Becanse the MOU clearly fails to mest the explicit requirements of Section. 31107.1, the writ
reunbyPetiﬁmm"sﬁratmscofacﬁonshouldbegrmﬁd.

Moreover, as discussed at length herein, the Conservancy’s transactions — for example,
opminsabachmgenzralrecraﬁonaluse--dosig:ﬁﬁmndyimpactﬂzemvimnmmnd
individual property interests. Therefore, to easure that the Conservancy’s transactions are
car:iedoat'efﬁdmﬂymdequimblyandwithpmpcrnoticetothepnblic,'ataminimumthis
Cu:rtshwlddhwiniswﬁtﬁmmwmcyp:ovidedhmmaﬂnodcelwﬁmownm

£ Themlypmviﬁmmadzformytypeofmﬁceinmeuou,isfornoﬁceinmnecﬁm
of request for offers ("RFO’s") for property which the Conservancy desires to sell and for the
Conservancy's consideration of such offers. Even these procedures are inadequate in view
Section 31107.1°s requirement for “equitable” notice because they fail to specify which
members of the public shall receive notice (for example, affected property owners within a
reasonable radius of the subject property) and what period of notice is required.

¢ In addition to requiring procedures and public notice for acquisitions, disposals, leases,
and options, Section 31107.1 explicitly includes “other property transactions undertaken in
accordance with Divisioa 21 . . .° “Transact” is defined in pertinent part as *to do, carry on,
or conduct . . . to conduct business.” The Amexican Heritage College Dictionary 3rd Edition
(Houghton Mifflin 1993). *Transaction” is defined as "the act of transacting or the fact of
being transacted . . . sornething transacted, esp. a business agreement or exchange.” Id. As
discassed below, a 20-year property management agreement (such as the Conservancy’s

t with MRCA), a license for a vendor to enter onto real propetty and conduct

sarveys and tests (such as the Charles Rauw feasibility study), and a decision by the
Cmmtophyﬁmﬂyimproveme&semmtandopenitforpublicuseallqualifyas

BSHZ11E2.WP -9-
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(and whese applicable, renters) ofpropanyﬂmmaybeﬁnpacwd by the proposed transaction
at least 10 days prior to the Conservancy’s consideration of the transaction after a public
hearing.’ '

In Section 31107.1, the legislanure explicitly required that equitable notice and
q:pummkymbehwdbepmvidedfox'oﬂwupmpeﬂymsacﬁons'inaddiﬁmm
aaqmmnms,aqmals,leamandophm In connection with the Easement, the Conservancy
wﬁmwmmmmwﬁgﬁmﬁﬁmwaMWmmﬁms The
IohwmmCAqumtm,mdmemmwrmwm
11 Raw('RauW')ﬁoconductafusibﬂitysmdyofdwelopingﬂwBasemmt
12 Tn September 1995, the Conservancy Board authorized a 20-year property mansgement
13 aamtwimmemtoopaawmdMHinthel:‘asementafterithasbmoonsuucted.
14 | See Exhibit 3 at pp. 19-20; Exhibit 12 at p. 48 to Record ("The (Elasement, once constructed,
15 | will be opersted and maintained by the Mountains Recreation and Conservation Authority,

16 which maintains ofher parks and beach accessways in the area.”).® Petitioner was never

17 pravidedudﬂlmﬁceoroppotﬁtﬁtywhehwdtegardingthepmputymamgmmt

18 wt,whid:anmﬂybehme&dua'gropatym@m‘bﬂwemmem
19 andﬂ:lcl&lRCAu&ﬂﬁnﬂw:neaningofSacﬁonﬁlO?.l.’ Nor can there be any doubt that the

21 1 Reqﬁn‘nstheConmmcytOpmvideaminimumofIOdaysadmcemﬁceof
Conservancy transactions to affected property owners is reasonable. Indeed, such mail notice
is typically required for land use matters. See, €.8. Gov’t. Code 65091()(1).

22

= ¥ Almoughﬂ;eCmmmcyinsismdmisappw;maebefomthistnmata'rword'be

2% m:edforthiswﬁomﬁmCmmmcy}msfaﬂedwmcludemeMRCAwmtmmy
documentation related to the Conservancy’s negotiations with the MRCA. Petitioner objects 0

25 memva’ssdmﬁveonﬁsa'onofmiskeydocu:nenmyevidm.

26 ’rheCmmmcy’sappam:posi'onisthatitisoereqlﬁredmprwidenoﬁceof
propmyacquisiﬁonspursxmttos::ctionmlw.l. See Exhibit 19 at p. 67 1o Record (stating

27 | *[t}he Consevancy’s action on the Chiste/Wildman [EJasement docs not constitute 2

28 u-anncﬁonastheConmancyadeyowmme[EjasemmL').

Pesas Copeusioes | pOP7 1 170 WP -10-
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20-year agreement will significantly affect Petitioner’s property on which the very Easement
at MRCA is cting to manage is located. Although the Conservancy has failed to
include the MRCA agreement or any documentation related thereto in the record, in the staff
report regarding the September 20, 1995, meeting, Conservancy staff states that the agreement
includes "a maintenance program” for the Easement that will include locking the gates at
ﬁgﬂ,mﬁrmspwﬁmsofmcm&s,mgermavﬁhblemmmﬁnbasis,and
weekly trash pick up. See Exhibit 3 at p. 20 to Record. Furthermore, although the agreement
is for a 20-year period, the Conservancy Board only authorized funding to cover the first five
years of the agreement. ]d. Pefitioner had a right to be heard on the property management
sgreﬁnmt,whichwillplaneﬂmMRCAonhispmpenyforZOyea.ts,aswe.llas‘theadequacy
of the maintenance program and the proposed funding. Because of the Conscrvancy’s failure
to provide Petitioner with notice and opportunity to be heard regarding the MRCA agreement
in accondance with Section 31107.1, the Board’s September 20, 1995, authorization of the
same should be set aside by this Court.

Similarly, the Conservancy breached its responsibility under Section 31107.1 to provide
Petitioner with notice and opportunity to be heard regarding the Conservancy’s May 16 action
which authozized a coatract with Charles I. Rauw Consulting Engineers ("Rauw”) to conduct a
study to determine the design and cost of improving the Easement. See Exhibit 13 at pp. 49-
56 w Record. The contract includes a license for Rauw to enter onto Petitioner’s property to
perform its obligations under the contract. This contract is & "property transaction” within the
legislature’s intended meaning of that term in Section 31107.1 of the Public Resources Code.
In addition, as further discussed below, the scope of the study will significantly impact
Petifioner’s property rights because the Conservancy Board intends to sely on it in order to
evaluate whether the costs of developing and maintaining the Easement outweigh the benefits
of opening the Easement. Amdingly,thisCounshouldalsosctésidctheRanwcmmfor
failure to provide notice and opportunity. to be heard in accordance with Section 31107.1,

BSHZ11E2.WP -11-
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If there is any doubt whether either of these transactions fall within Section 31107.1"s
requirement for notice and opportunity to be heard -- which there should not be — it should be
resolved in favor of Pefitioner and the public’s right to be heard. Section 31107.1 cannot be
interpreted narrowly. In Section 31107.1, the legislature explicitly emphasized the importance
of “equity” and “proper” notice. Certainly if a governmental agency pians on entering into a

contract granting third party contractors and vendors a right to manage a portion of one’s
pmpmyﬁ’or'wyem,oralimsetomwrone’spmperty,onestwtﬂdbcmﬁﬂedmadvance
notice and opportanity to be heard. Indeed, “equity” mandates such advance notice. It is
ﬁmplthquimbhandimpropérwshrwdmncﬁmmddedsimsﬂmtwﬂlﬁgxﬁﬂmﬂy
impact Petitioner’s residence in secrecy, as the Conservancy apparently desires to do.
Accordingly, in addition to ordering the Conservancy and Department to develop and
implement their long-overdue notice procedures under Section 31107.1 oftthublicRmurr;es
Code, the MRCA property mansgement agreement and the decision authorizing the Rauw
fesnhlhty study should be set aside pursuant to Petitioner’s Second Cause of Action.

In addition to its failure to provide stamtory notice and opportunity to be heard
pursuant to Section 31107.1, the Conservancy’s failures. with respect t the MRCA agreement
and the Rauw feasibility study also violate Petitioner’s constitutional right to due process. The
CaﬁfmnhSuwmeomlnslmghddﬁmtdmprocmpﬁnﬁplwnquhemMoman
agency undertakes actions which may affect the rights of property owners it must first provide
mmumwiﬂxm&cemdmoppomnitywbchwd. See Hom v. County of
Ventura, 24 Cal. 3d 605, 615 (1979).

Hom concemed a property owner who was not provided with mailed notice of pending
pmcedlngsmwﬂinsanappﬁmﬁonfwambdiviﬁonadjmthSpmpmy. The owner

BSHZ11E2 WP . -12-




11-12/96

O & ~NN & B W N e

(%] i i Pt
A - S ~ T o T~ T~ R < o —

S R ¥ 88

]

L & MGARELLA WP
A Tezmew e {eiRy
o Py el

T o O By Ja
1o docsmn SEem

11:12 ATTY GENERAL SAN DIEGD 11TH FLR - 510 2860474 NO. 824 F13

Jeamed of the proposal by chance after its approval, and filed an eppeal demanding that the
original approval be overturned and re-opened to enable a proper hearing after due notice.
The owner’s request was denied. Ventura County,ﬂtedefeﬁdantintheacﬁon, argued that the
owner should have discovered the proceedings itself earlier and not relied upon the County to
provide notice. Id. at 618. The County also argued there was no due process defect because
the owner had become aware of the proceeding and had the opportunity to provide input
through the appeals and the CEQA process. Finally, Veatura argued that the owner had not
suffered a deprivation of property rights because the owner had "closed® on his scquisition of
the property after he became aware of the subdivision approval. The trial court sustained the
County’s demurrers without leave to amend. | |

The Supreme Court reversed the trial court’s judgment, holding that notwithstanding
the owner’s intervention in the approval process by way of an appeal to the Board of
Supesvisors, the County’s approval was a violation of the owner’s due process rights because
the owner had not been provided with notice or an opportunity to be heard regarding the
County’s initial approval action. Id. at 618-19. The Court stated that it had long been
recognized that “land use decisions which ‘substantially affect’ the property rights of owners
. . . may constitute ‘depﬂM’ of property within the context of procedural due process.®
Id. at 615. "Due process principles,” the Court held, "require reasonable notice and
oppwmniwwbehmdbefomgovmmamldepﬁvaﬁonofaﬁgnjﬁcmtpmpmmmest'
Id at 612. The Hom Court also held that the owner’s allegations that the subdivision plan
would "substantially interfere with his use of the only access from his parcel to the public
M,andwdummboﬂimfﬁéwﬂgwionmdﬁ:poﬂuﬁm'demmmmdadepﬁvadon
of a significant property interest so as to enitle the petitioner to notice and an opportunity to
be beard. Id. at 615.

TheSupmmComrqiemdtheCounty’smummtsmmmenoﬁmdefmhadbeen
*waived” by the owner’s pasticipation in the appeals process, or by the owner’s decision to
dosemthepropenyaﬁulﬁmingofmeCounty’sappm\led.atéls-w, 620. The Court

BSHZ11E2 WP 13-
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held that even though he was awarc of the approval before he *closed* escrow, he had a right
to be heard as to the particular details which might cause him injury. Id. The Court also
rejected the County’s argument that it was the owner’s obligation to have himself placed on a
mailing list or to review County postings to leam of the proposed project. The Court held that
persons who might be significantly affectzd by a particular land use decision "cannot
reasonably be expected to place themselves on a mailing list or *haunt® county offices on the
off-band chance that a pending challenge to those interests will thereby be revealed.® Id. at
618.

As in Hom, under Section 31404 the Conservancy is involved in making individual
land use decision with respect 10 the Easement and Pefitionex’s particular property that will
substantially affect Petitioner’s property rights. Id. at 613.' Construction of the Easement
will deprive Petitioner of a significant property interest, because it will require, among other
things, the demolition of existing improvements which comprise portions of Petitioner’s
residence, dramatic alteration of existing landforms, and the construction of substantial
improvements to make the Easement usable. Furthermore, as demonstrated by the opening of
similar access points along Pacific Coast Highway in Los Angeles County, opening the
Easement may attract hundreds and perhaps thousands of visitors on a daily basis to this
hmﬁm(wbichisﬁotprwided withevenﬁlembasic'infmsu'uctureandmics). This in
turn will result in Hfe-safety hazards, unmitigatable environmental impacts and adverse effects
to property owned by Petitioner and neighboring residents. See Petition at § 17. Because, as
discussed eariier, the Conservancy’s authorizations of the 20-year MRCA property o
management agreement and the feasibility study are each actions which will deprive Petitioner
of mtprminm, the constitutional principle of notice and opportunity to be
heard is invoked. As the Supreme Court held in Hom, *[t]he expressed opinions of the

° In Hom, the Supreme Court distinguished situations where an agency’s action involves
the adoption of broad generally applicable rules of conduct based on geaeral public policy.
These types of actions, the Court held, did not invoke due process notice requirements. Id. at
613.
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affected landowners might very well be persuasive to those public officials who make the
decisions, and affect the ouicome of the [process]. Id. at 615. Thus, in the instant case,
Petitioners should have been provided with notice and an opportunity to be heard regarding the
20-year MRCA management agreement and the scope of the feasibility study.

As in Hom, the Conservancy’s excuses thaf the Conservancy "thought” Petitioner was
aware of the proceedings regarding the Basement, or that Petitioner had opportunity to provide -
written comment, are irrelevant to the Conservancy’s constitutional obligations.!! 1d. at 616-
18, 620. At @ minimum, due process demands direct mail notice to Petitioner as the affected
property owner at a time "sufficiently prior o a final decision to permit 2 ‘meaningful’
predeprivation hearing 10 affected landowners.” Id. at 618 (citations omitied).

For all of the foregoing reasons, Petitioner is therefore eatitled to relief pursuant to its
First Cause of Action through the issuance of 2 writ of mandate pursuant to Section 1085 of
the California Code of Civil Procedure setting aside both the Conservancy's approvals of both
the 20-year MRCA agreement and the feasibility study.

As discussed earlier, on September 20, 1995, the Conservancy approved a 20-year
management agreement for the operation of the Easement with the MRCA. There is no record
of any CEQA compliance with respect to this action by the Conservancy. The management '
agreement is a discretionary project within the meaning of CEQA. See Cal. Code Reg., Tit.
14, § 15378(a) (The definition of “project” under CEQA includes activities "supported in

1 The Conservancy does not dispute the fact that it failed to provide Petitioner, as the
owmtofmeaﬁwwdpmpmy,withdﬁmmaﬂnoﬁcemgudmgeimamemymm&
agreement or the feasibility study. Instead, the Conservancy raises as an excuse its mistaken
impression that Susan McCabe, a consultant for an adjacent owner, was Pefitioner’s agent and
that she must have been keeping Petitioner informed. Sce o.g., Exhibit 16 at pp. 60-61 ©
Record.

BSHZ1182. WP -18-
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whole or in part through public agency contracts, grants, subsidies, loans, or other forms of
assistance from onc or more public agencies.”). Developing the Eamﬁmt and opening
Escondido Beach to general recreational use will zesult in potentially significant environment
impacis requiring mitigation of various types. Moreover, as the Conservancy admits, the
Easement canmot be opensd without a "local management entity,” a role which the MRCA is
intended o fill. See Exhibit 3 at p. 13 to Record. mmlSMMWu
mmmmﬂmmmAﬁmmwwm&mm,nmu
! invalidated by this Court pursuant to Public Resources Code Section 21168.

W 00 ~1 A Y B W N =

10 In addition, the Conservancy’s May 16, 1996 approval of the feasibility study also

11 § violated CBQA. Under Section 21102 of the Public Resources Code, the preparation of 2

12 | feasibility study is only exempted from CEQA only where the study includes the consideration

13 { of the "environmental factors related to the project.” The Conservancy characterizes the study

14 anﬁmizndbyﬂwhoardonmylSasa'fmﬁbﬂitysmdy“ofﬂleprojecttoenableino

15 demminewhﬂhamemofdwdopingmdmahuiningmeﬁascmmtoutwdghmebmeﬁs

16 | of opening the Easement to public use. See Exhibit 3 at p. 15 to Record. Among the costs

17 | which must be considered by the Conservancy Board, are those which arise under Section

18 | 21106, which requires the Conservancy to fund the mitigation of environmental problems

19 | causad by its activities. Conuarytoallofﬂmerequiremm:s,inﬂﬁsmscﬂachmancy
20 ha.sautlm'indandﬁmdedafmsibﬂitysmdywhichrelatestocmstmctionissuesonlyand

21 | which fails to consider environmental factors, in violation of Section 21102.

The improperly narrow scope of the feasibility study authorized by the Conservancy
deatﬂiemylﬁhuﬂngiscvidentﬁomﬂxestaffmponprepamdfmﬂwhiw 16 hearing
(entitied "Chiate/Wildman Easement Feasibility Analysis®), which clearly indicates that the
sudy will only "analyze construction feasibility.® See Exhibit 3 at p. 11 to Record.'? The

8 8 R B3N

12 Moreover, the Conservancy itself admits that "the purpose of the feasibility analysis® is
to evaluate "if and how it would construct the necessary physical improvements to the
casement.” Exhibit 3 at p. 16 to Record. See alse Bxhibit 3 at p. 15 to Record (purpose of

(8]
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feasibility study’s limited scope is further demonstrated by the transcript from the May 16
heaﬂns,whiehdmmﬂmﬂmmepurposeofmeMyaquymeCmcyisw
analyze construction issues only. See Exhibit 4 at pp. 21-23 to Record (Conservancy "to hire
ttnegeologyandlandmpeaxch;twtanddeﬁpersﬁnsmryforustocostmtthisproject
anddecidewhuherormtwemafﬁordtopmceedwithit.'). Finally, the limited scope of
the feasibility study is demonstrated by the contract with Rauw, which mentions construction-
wawdimoﬂymmnomﬁmofmdduingmmmm&m." See
Exhibit 13 at pp. 49-50 of Record. See also pp- 14, 16 and §7 to the Record (explaining the
purpose of the feasibility study).

Significandy, there is no reference to any of the following environmental factors, which
Peﬁﬁmmgiu—butmdaﬁed—ﬁ!eoppormnitywnisemeCmquouﬂ: the
ahﬂily,andmomofnﬁtigaﬁng,uaﬁﬁchazardsmsulﬁngﬁomtheopeningofmeﬁasement‘
enum,whidzism'mmdalongahighspudbﬁndcuweofPaciﬁcCoastHighway;the
abiﬁty,andﬂncoﬁofpmﬂding,mﬂidanoﬁ-sﬂeapa:ﬁngmmme&mgme
ability, and cost of providing, life-safety facilities, such as lifeguards, emergency
mwnﬂmﬁm,mﬂmmdwamaﬁmwﬁmwm‘mmofm&wmmc
meabiﬁty,wdtheoostofproviding,sanimryﬁdliﬁcs, such as toilets and changing rooms at
theEasemmt. meabﬂity,andmeeoaofpmviding,poﬁcesewic&s;theabﬂi:y,andthecost
of mitigating, environmental impacts resulting from the intensification of the use of Escondido
Beach: and the ability, and the costs of mitigating, environmental impacts resulting from the
dismdmofmlbluﬁsandsenﬁﬁwmmtandanﬁmlsped&e(suchasmcpmecmd
Mo:mchBumﬂyhsbint).TombleﬂwfewBﬂitymdymmmcmqﬁremmmofSecﬁon

feasibility study is to estimate "costs of access development”).

3 The eavironmental factors whicﬂ should be assessed in any public agency’s evaluation
of a project are set forth in Cal. Code Reg., Tit. 14, § 15000 et seq., Appendix I to the
CEQA Guidelines (Environmental Checklist Form).

BSHZ11E2.WP -17-
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1 21102anc121106,aﬂofﬂ!esaenvirmunmnlfacmmtﬂdhavebeenmcludedinﬂiescopeof
2 | the feasibility study.™

3 Because the feasibility study fails to comply with Sections 21102, 21106, and 31404 of
4 ﬂwPubﬁcRmumCode,mdwensumMuwhmmmmlfacwmmwmiduedatthe
SlmﬁmmﬁmeinamrdancewithCEQA,Peﬁﬁoneriseuﬁﬂedtoapa:emptorywﬁtof
6 mmmmmmmzmsmmm&gmmcyw
7 maﬂ&ﬂwfaﬁbﬂiqm”cmﬂympedmmnhmwmmsme@nmmym
8 indudeinxnyfeasibﬂitystudyregardingtheﬁasementmemsidm&onofaﬂofme

9 | environmental factors identified by Petitioner.

104711

1y

124/

138777

144/

15§ /11

164///

17411

18 §///

194///

20 /H

21\

24/

234711

%

25 " mmpmpu'lyﬁmimdwopeufﬂwfeaabﬂiWMyisﬁmharundmwmdbyrhe

Hmimdmpaﬂwpmvidedtmderﬂwwnm,chhpmwsoﬂys&mdmgmwﬂng,

26 geology.andhndscapeardﬁmexpuﬁse. See Exhibit 13 at p. 51 to Record. These

connwmdaﬂyhcktheapaﬁsemanalyzeﬂw:ypasofenvironmentalissueswhichmuss
27 | be considered in order t comply with Section 21102 (e.g, traffic issues, parking issues, public
28 safety issues, animal life issues, efc.).
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IV.
CONCLUSJON

Ror all of the foregoing reasons, this Court should issue the peremptory writ Tequested
by Petitioner to direct the Conservancy and the Department to prepare procedures which
comply with Section 31107.1, and to direct the Conservancy to set aside the MRCA agreement
and the Rauw feasibility study by reason of the Conservancy’s failure to provide Petitioners
with statutory and due procsss notice and opportunity to be heard and the Conservancy's
failure to comply with CEQA. The writ should also command the Conservancy to provide
Petitioner and other affected property owners with advance notice of any future actions
regarding the Easement, and require the Conservancy to include within the scope of any future
“feasibility study® regarding the Easement the consideration of environmental factors which
Petitionetawght-butmdmiedﬂxeoppoﬂmitytomise-beforemeConmancyBoard.

Dated: November 8, 1996 Respectfully Submitted,

IRELL & MANELLA LLP
Allan J. Abshez
Michael S. Lowe

BSHZIE2. WP -19-
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PROOF OF BERVICE

T am employed in the County of Los Angelaes, State of
california. I am over the age of 18 and not z party to the
within action. My business address is 1800 Avenue of the
stars, Suite 900, Los Angeles, california $0067.

O November 8, 1996, I served the foregoing document
described as MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT
OF PETITION FOR WRIT OF MANDATE on each interested party, as

follows:

Peter H. Kaufman

Deputy Attorney General for the State of
California

110 West "A™ Street, Suite 1100

San Diego, California 92101

Facsimile Number: 619/645-2012

X (BY OVERNIGHT DELIVERY SERVICE) I served the
foregoing document by Federal EXxpress, an
express service carrier which provides
overnight delivery, as follows. I placed true
copies of the foregoing document in sealed
envelopes or packages designated by the express
gexrvice carrier, addressed to each interested
party as set forth above, with fees for
overnight delivery paid or provided for.

p.4 (CARRIER PICK-UP) I delivered
guch envelopes or packages to an
authorized carrier or driver
authorized by the express
service carrier to raeceive
documents.

e (BY FAX) I caused the foregoing document
to be served by facsimile transmission at
the time shown on each attached
transmission report from sending facsimile
machine telephone number (310) 203-71989 to
each interested party at the facsimile
machine telephone number shown above.

Each transmission was reported as complete
and without erxor. A transmission report
was proparly issued by the sending
facsimle machine for each interested party

gerved. A true copy of each such
transnigssion report is attached hereto.

ssuZ (10E.R

D26
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Bxecuted on November 8, 1996, at los Angeles, California.

I declare under pemalty of perjury under the laws of the
State of California that the foregoing is true and correct.

signature ° /

Name s

ESH211EE.WFP



