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	Kamala D. Harris
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Christina Bull Arndt

Supervising Deputy Attorney General

Laurie R. Pearlman

Deputy Attorney General

State Bar No. 109816

300 South Spring Street, Suite 1702

Los Angeles, CA  90013

Telephone:  (213) 897-2610

Fax:  (213) 897-2801

E-mail:  Laurie.Pearlman@doj.ca.gov
Attorneys for Defendants 

California Coastal Commission and State Coastal Conservancy
	


Superior Court of the State of California

West District
COUNTY OF los angeles

	DONAHUE L. WILDMAN,

Plaintiff,

vs.

CALIFORNIA COASTAL COMMISSION AND STATE COASTAL CONSERVANCY,

Defendants.


	Case No. SC111748

NOTICE OF DEMURRER AND DEMURRER TO PLAINTIFF’S FIRST AMENDED COMPLAINT; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF DEMURRER TO PLAINTIFF’S FIRST AMENDED COMPLAINT 

Date:                    October 3, 2011

Time:                    8:30 a.m.

Dept:
        I

Judge:
        Hon. Jacqueline A. Connor

Action Filed:        March 7, 2011




TO PLAINTIFF DONAHUE L. WILDMAN AND HIS ATTORNEYS OF RECORD:


PLEASE TAKE NOTICE that on October 3, 2011 at 8:30 a.m., or as soon thereafter as this matter may be heard, in Department I of the above entitled court, located at 1725 Main Street, Santa Monica, CA  90401, defendants California Coastal Commission and State Coastal Conservancy will, and hereby do, move the Court for an order sustaining their demurrer to Plaintiff’s verified first amended complaint for quiet title and declaratory relief filed in the above matter.


The demurrer will be based on this Notice and the supporting Memorandum of Points and Authorities, the pleadings, files, and records herein, and upon any additional evidence and argument that the Court shall take judicial notice of or that is presented at the hearing.


The demurrer is made on the following specific grounds:


1.
The First Amended Complaint is untimely and, therefore, this Court lacks jurisdiction over the subject matter.  (Code Civ. Proc., § 319; cf. Code Civ. Proc., § 318 [actions for the recovery of real property]; § 322 [occupation under claim of title founded upon written instrument].) 


2.
The First Amended Complaint fails to state facts sufficient to constitute a cause of action.

WHEREFORE, defendants pray that:


1.
This demurrer be sustained without leave to amend; and


2.
The Court award such other and further relief as it considers proper.

	Dated:  


	Respectfully submitted, 

Kamala D. Harris
Attorney General of California

Christina Bull Arndt
Supervising Deputy Attorney General

Laurie R. Pearlman

Deputy Attorney General

Attorneys for Defendants

California Coastal Commission and State Coastal Conservancy


MEMORANDUM OF POINTS AND AUTHORITIES

INTRODUCTION


Previously, this court sustained defendants’ demurrer to Wildman’s complaint, finding that the allegations of the complaint were insufficient to establish that his complaint was timely.  This court gave Wildman leave to amend if he were able to cure the complaint’s deficiencies that the court had pointed out.  However, the first amended complaint Wildman has now filed is still deficient for the same reasons.  Wildman has simply added certain conclusions of law to his First Amended Complaint in an effort to establish that his action is not time-barred (e.g., that he has had exclusive and undisputed possession of his property for five years prior to filing his complaint). However, he has pleaded no facts to support this assertion.  The First Amended Complaint still fails to allege that Wildman timely filed his complaint within five years of the State Coastal Conservancy’s December 2003 acceptance of an Offer to Dedicate an easement, as the Code of Civil Procedure requires.  Once the Conservancy accepted the Offer to Dedicate, Wildman lacked exclusive and undisputed possession of the area subject to the easement, and he therefore cannot now avail himself of an exception to the statute of limitations.  As a result, this court lacks jurisdiction over the subject first amended complaint.  Plaintiff cannot cure this defect, as the time has long passed to file a timely complaint.  
Wildman has also failed to state facts sufficient to constitute a cause of action.  By its own plain terms, the Offer to Dedicate, attached as an exhibit to the First Amended Complaint, did not expire after twenty-one years, as Wildman alleges.  Rather, it simply became revocable twenty-one years after its recordation.  Plaintiff does not, and cannot, allege that he revoked the offer prior to the Conservancy’s acceptance, and therefore he has no viable cause of action.  The court should once again sustain Defendants’ demurrer and this time, should do so without leave to amend.

PROCEDURAL AND FACTUAL SUMMARY

This lawsuit pertains to an easement on residential property located at 27910 Pacific Coast Highway in Malibu, California (“the property”) that plaintiff Donahue L. Wildman purchased in July 1984.  Wildman’s complaint sets out two causes of action (for quiet title
 and declaratory relief) against the California Coastal Commission (“Commission”) and the State Coastal Conservancy (“Conservancy”).  The Commission is a state agency created pursuant to the California Coastal Act of 1976, Public Resources Code section 30000 et seq. (“Coastal Act”).  The Coastal Act assigns chief responsibility for regulating the use and development of the coastal zone to the Commission (Pub. Resources Code § 30300 et seq.) The Conservancy, established by Public Resources Code § 31000 et seq., has power to acquire, lease, sell or exchange land within the coastal zone for preservation or enhancement.  

Essentially, Wildman asks this court to invalidate an easement for public parking on the property which previous owners had offered in the early 1980’s and which the Commission and the Conservancy accepted in December 2003. 

In his complaint, Wildman alleges that:

 1.  In 1981 previous owners executed an Irrevocable Offer to Dedicate (“OTD”) an easement for public parking on the property, which they recorded on January 6, 1982.  By its terms, the OTD was irrevocable for 21 years from the recording date. (First Amended Complaint, at para. 7.)  A governmental entity, public agency, or acceptable private association could accept it at any time during that 21-year period. (First Amended Complaint, at para. 11.)

2.  The property owners re-recorded the OTD on January 26, 1983 to add a previously-omitted acknowledgment by a notary public. (First Amended Complaint, at para. 8.)

3.  Wildman purchased the property in July 1984. (First Amended Complaint, at para. 6).

4.  The Commission and the Conservancy recorded acceptance of the OTD on December 23, 2003.  (First Amended Complaint, at para. 12.)

5.  Wildman asserts that the Conservancy’s acceptance was untimely because the OTD ran for twenty-one years from its first recording on January 6, 1982.  He asserts, therefore, that the OTD could only be validly accepted on or before January 6, 2003. (First Amended Complaint, at para. 12). 

Wildman filed this action on March 7, 2011.  The Commission and the Conservancy then demurred to Wildman’s complaint.  On June 20, 2011 this court sustained their demurrer with twenty days leave to amend if Wildman could cure the deficiencies set out in the court’s ruling.  Specifically, the court held that Wildman failed to allege exclusive and undisputed possession after recordation of the Certificate of Acceptance.  Wildman filed his First Amended Complaint on July 11, 2011. 
ARGUMENT

An action is demurrable where the court has no jurisdiction over the subject of the cause of action alleged in the pleading or where the pleading does not state facts sufficient to constitute a cause of action.  (Code Civ. Proc., § 430.10, subds. (a) and (e).)  A demurrer tests the legal sufficiency of pleadings, raising issues of law as to form and content.  It may only be used to challenge defects appearing on the face of the pleading and attached exhibits, or from matters appearing through judicial notice.  (Ion Equip. Corp. v. Nelson (1980) 110 Cal.App.3d 868; Frantz v. Blackwell (1987) 189 Cal.App.3d 91, 94.)  Where the dates alleged in the complaint show the statute of limitations bars the action, a general demurrer lies. (Saliter v. Pierce Bros. Mortuaries (1978) 81 Cal.App.3d 292, 300, fn. 2.)  

A court should sustain a demurrer without leave to amend “if it appears from the petition that under applicable substantive law there is no reasonable possibility or probability that the defect can be cured by amendment.  [Citation.]”  (Buford v. State of Calif. (1980) 104 Cal.App.3d 811, 818.) 

I.
THE COURT SHOULD SUSTAIN THIS DEMURRER, WITHOUT LEAVE TO AMEND, BECAUSE WILDMAN’S COMPLAINT IS UNTIMELY

a.
Wildman’s Quiet Title Cause of Action Is Time-Barred From the Face of His First Amended Complaint

The First Amended Complaint contains two causes of action: quiet title and declaratory relief.  Both of these causes of action are based on Wildman’s contention that the Conservancy’s acceptance of the OTD, recorded on December 23, 2003, was untimely.  However, this complaint is barred because the statute of limitations has run. 

Among the purposes of statutes of limitations are to prevent stale claims, give stability to transactions, protect settled expectations, promote diligence, encourage the prompt enforcement of substantive law, and reduce the volume of litigation. (Stockton Citizens For Sensible Planning et al., v. City of Stockton et al. (2010) 48 Cal.4th 481, 500.)

The statute of limitations for an action to quiet title depends on the theory of recovery.  (Muktarian v. Barmby (1965) 63 Cal.2d 558, 560.)  Here, Code of Civil Procedure sections 318, 319, and 322 provide the applicable statute of limitations.  Section 318 applies to actions to recover real property; section 319 applies to actions arising out of the title to real property; and section 322 applies to actions challenging the occupation under claim of title founded upon a written instrument.  All of these sections provide that the action must be commenced within five years from the end of possession of the property by plaintiff or his or her predecessor-in-interest.  (Code Civ. Proc., §§ 318, 319, 322; Leeper v. Beltrami (1959) 53 Cal.2d 195, 212.)  The five-year limitations period limits any action seeking to recover title or possession to real property.  (Harrison v. Welch (2004) 116 Cal.App.4th 1084, 1086; Safwenberg v. Marquez (1975) 50 Cal.App.3d 301, 311-312.)  

“[A] cause of action accrues when a suit may be maintained thereon, and at that point the statute of limitations begins to run [citation omitted].”   (Lawrence v. Maloof (1967) 256 Cal.App.2d 600, 603.)  The statute of limitations providing that no action for recovery of real property can be maintained unless the plaintiff was possessed of the property within five years before commencement of the action applies to an action to quiet title to real property. (Ibid.)
Wildman asserts that the Conservancy’s acceptance of the offer to dedicate an easement, recorded on December 23, 2003, was untimely.  (First Amended Complaint, para. 12.)  The five-year statute of limitations for Wildman to file suit in this matter ran on December 23, 2008.  However, Wildman did not file this lawsuit until March 7, 2011.  Because Wildman waited more than seven years after the date on which he alleges that the Conservancy ineffectually recorded its acceptance of the OTD, his lawsuit is barred by the applicable five-year statute of limitations set out in Code of Civil Procedure sections 318, 319, and 322.  Wildman cannot cure this procedural defect.  

b.
Wildman Cannot Avail Himself of Any Exception to the Statute of Limitations

Wildman still has not pleaded facts in his first amended complaint sufficient to establish that the five-year statute of limitations is inapplicable to him, and he has failed to allege any facts that would establish that he can avail himself of any exception to the statute of limitations.  In an action for quiet title, the statute of limitations will ordinarily not run against an owner in possession of the property at issue.  (Muktarian v. Barmby (1965) 63 Cal.2d 558, 560.)  But courts have held that only “exclusive and undisputed” possession is sufficient to trigger the exception. (Ankoanda v. Walker-Smith (1996) 44 Cal.App.4th 610, 616; Crestmar Owners Ass’n v. Stapakis (2007) 157 Cal.App.4th 1223, 1229.)   This exception exists to protect property owners from long dormant claims against title or from the expense and inconvenience of litigation before a party presses an adverse claim.  (Muktarian, supra, at pp. 560-61.)  

Though Wildman asserts that he has had “exclusive and undisputed possession of the Property” since 1984, he has failed to plead facts in his First Amended Complaint sufficient to substantiate this legal conclusion.  (First Amended Complaint, para. 6.)  The Commission and the Conservancy have disputed Wildman’s possession of the property since December 23, 2003, when the Conservancy recorded its executed acceptance of the OTD and the Commission’s acknowledgement of the Conservancy’s acceptance.  (First Amended Complaint, para. 12; Exhibit D, at pp. 2-3.)  As of December 23, 2003, Wildman knew or should have known that the Conservancy held an adverse claim to his property, as the recordation of the acceptance provided Wildman with constructive notice of the claim.  (Civ. Code § 1213.)  It is important to note that Wildman has not alleged in his First Amended Complaint that he was unaware of the Certificate of Acceptance.  Nor has he alleged a single fact to establish that his possession of the property has been undisputed since December 23, 2003.  Thus, Wildman has failed to establish that his possession of the property has been exclusive and undisputed since December 23, 2003 and cannot he therefore avail himself of any exception to the statute of limitations.  

As this court pointed out in its previous ruling sustaining the demurrer, once a party presses an adverse claim against a property, the statute of limitations begins to run.  (Crestmar, supra, at p. 1228.)  There is no sound policy reason for a court to toll a statute of limitations beyond the time when a property owner knows of an adverse claim.  (Ankoanda, supra, at p. 618.)  When a party presses an adverse claim against a property owner, the “expense and inconvenience of litigation” is necessary to resolve the matter, and the courts should not apply the exception afforded by Muktarian.  (Ibid.)  

Because Wildman has not plead facts which establish that he has had exclusive and undisputed possession of his property since December 23, 2003, and because he has not alleged that he was unaware of the Conservancy’s acceptance of the easement, Wildman cannot avail himself of the Muktarian exception to the statute of limitations.  (Muktarian, supra, at p. 560; Ankoanda, supra, at p. 616; Crestmar, supra, at p. 1229.)  Consequently, Wildman’s claim for quiet title is barred by the statute of limitations.

c.
Wildman’s Cause of Action for Declaratory Relief Is Also Time-Barred

 
Wildman’s claim for declaratory relief rests on the same theory as his cause of action to quiet title.  The declaratory relief cause of action simply represents an additional request for relief, and is subject to the same five-year limitations period as the quiet title claim.  (Embarcadero Municipal Improvement Dist. v. County of Santa Barbara (2001) 88 Cal.App.4th 781, 793 [statute of limitations governing remedy is the same as for the underlying substantive claim].) The Court lacks jurisdiction since this cause of action is barred by the statute of limitations. 

II.
THE COURT SHOULD SUSTAIN THIS DEMURRER WITHOUT LEAVE TO AMEND BECAUSE WILDMAN HAS FAILED TO PLEAD FACTS SUFFICIENT TO STATE A CAUSE OF ACTION 


Wildman’s theory of recovery is premised upon his assertion that the OTD expired twenty-one years after it was recorded.  (First Amended Complaint, at paras. 7, 8, 12, and 15.)  However, Wildman’s conclusion is based upon a misreading of the OTD.  The property owners could not revoke the offer for 21 years. However, it does not follow that the offer automatically expired after 21 years had passed.


The operative language of the OTD, set out in the document itself, states as follows: “This offer of dedication shall be irrevocable for a period of twenty-one (21) years, measured forward from the date of recordation, and shall be binding upon the owners, their heirs, assigns, or successors in interest to the subject property described above.”  (First Amended Complaint, Exhibit B, at p. 3.)  


However, rather than pay heed to the operative language of the OTD itself, Wildman instead attempts to rely on language copied from the Coastal Development Permit.  In paragraph 7 of his First Amended Complaint, Wildman quotes from the OTD as follows: “The offer shall run for a period of 21 years from the date of recordation.”  (First Amended Complaint, at para. 7.)  This statement, however, is not a material term of the OTD—rather, it is simply a verbatim quote from a condition of the Coastal Development Permit issued to Wildman’s predecessors-in-interest.  (First Amended Complaint, Exhibit B, at pp. 1-2.) 


By its own plain language, the OTD remained irrevocable for a period of twenty-one years from recordation.  But it did not automatically expire twenty-one years after the recordation, as Wildman asserts. The OTD therefore could be validly accepted at any time until Wildman actually acted to revoke it.  Assuming, as Wildman alleges, that Wildman’s predecessors-in-interest validly recorded the OTD on January 6, 1982, the offer could not have been revoked until after January 6, 2003.  Wildman has plead no facts in his First Amended Complaint to establish that he revoked the OTD after January 6, 2003 or at any other time. Therefore, Wildman has not plead facts that establish that the Conservancy’s acceptance of the OTD was untimely or otherwise improper.  He has, therefore, failed to plead facts sufficient to constitute a cause of action.  

CONCLUSION

 The time to file this action ran on December 23, 2008.  Wildman waited until March 7, 2011, long after the expiration of the statutory deadline, to bring suit.  The first amended complaint is therefore time-barred in its entirety and this Court lacks jurisdiction over this matter. Wildman cannot cure this defect as the time has long passed to file a timely action.  Wildman has also failed to plead facts sufficient to constitute a cause of action.  Accordingly, defendants respectfully submit that this Court must sustain the demurrer to Wildman’s First Amended Complaint without leave to amend and enter judgment accordingly.

	Dated:   

	Respectfully Submitted,

Kamala D. Harris
Attorney General of California

Christina bull arndt

Supervising Deputy Attorney General

Laurie R. Pearlman
Deputy Attorney General

Attorneys for Defendants


California Coastal Commission and State Coastal Conservancy 

� When two or more persons have adverse claims to the same property, any of the claimants may initiate a quiet title action.  The purpose of the action is to eliminate the adverse claim and to establish, perfect, or “quiet” the disputed title in the name of the claimant. 
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