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PROJECT SUMMARY:
In December 2001, the Conservancy adopted a policy to guide its actions regarding acceptance of Offers to Dedicate (OTDs) and developing public access. Subsequently the Legislature enacted Senate Bill 1962 (Chapter 518, Stats. of 2002), which directs the Conservancy to accept any outstanding OTD within 90 days of its expiration. This new law effectively eliminates any discretion the Conservancy may have exercised previously with regard to accepting OTDs. A key purpose of the Conservancy’s OTD policy was to provide general guidelines as to how the Conservancy would exercise its discretion in considering the acceptance of any OTD. Now that the Conservancy’s discretion can no longer be exercised on this matter, the policy needs to be revised to reflect this change. 
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STAFF  


RECOMMENDATION:
Staff recommends that the State Coastal Conservancy adopt the following Resolution pursuant to Sections 31104.1 and 31400 et seq. of the Public Resources Code:

“The State Coastal Conservancy hereby adopts the revised policy on Offers to Dedicate, attached to the accompanying staff recommendation as Exhibit 2, consistent with Senate Bill 1962 (Chapter 518, Stats. of 2002).”



Staff further recommends that the Conservancy adopt the following findings:

“Based on the accompanying staff report and attached exhibits, the State Coastal Conservancy hereby finds that the proposed action is consistent with and will help carry out the purposes of Division 21 of the Public Resources Code.”



STAFF DISCUSSION:



Project Description:
In 2002, the Legislature enacted and the Governor signed into law Senate Bill 1962 (Chapter 518, Stats. of 2002), which amends the Conservancy enabling legislation effective January 1, 2003. The purpose of the new legislation is to provide for timely acceptance of offers to dedicate interests in property recorded pursuant to the Coastal Act (Division 20 of the Public Resources Code) needed to provide coastal open space or public access to and along the ocean shoreline (Public Resources Code [PRC] Section 31402.1). Accordingly, the amendments enacted by SB 1962 direct the Conservancy to accept any such outstanding offer to dedicate (OTD) that has not been accepted by another public agency or nonprofit organization within 90 days of its expiration date (PRC Section 31402.2); and to open at least three public accessways each year either directly or by awarding grants to public agencies or nonprofit organizations (PRC Section 31402.3(a)). The legislation further provides that no public access accepted by the Conservancy under Section 31402.2 shall be developed, improved, or formally opened for public use without Conservancy authorization (PRC Section 31402.3(c)). 


The Conservancy’s current policy on OTDs is not consistent with this new law. A revised policy should be adopted to define the Conservancy’s actions regarding both the acceptance of OTDs and their subsequent development (when necessary) for public use in light of the new legal requirements. The revised policy proposed by staff is attached as Exhibit 1. Language to be deleted from the current policy is stricken out; language to be added is underlined.

The revised policy makes the following substantive changes to the existing policy:

1.
Recognizes that the Conservancy will accept any OTD that is within 90 days of its expiration date.

2. 
Requires consideration of feasibility of use of any proposed access at the time that the Conservancy is deciding whether to formally open, improve, or develop the access, rather than at the time of acceptance. 

3.
Recognizes that the Conservancy has an ongoing interest in monitoring whether other appropriate public entities are accepting outstanding OTDs and establishes a reporting program to provide the Conservancy information on this topic on a regular basis.

In all other respects, the existing OTD policy remains unchanged.

Project Financing:
No costs are associated with this policy revision, other than staff costs.


Site Description:
The policy will apply to OTDs located all along the coast.


COMPLIANCE  


WITH CEQA:
The adoption of the revised policy is not a “project” subject to the provisions of the California Environmental Quality Act (CEQA) under CEQA Guidelines, 14 Cal. Code of Regulations, Section 15378(b)(2). The adoption of the policy establishes general guidelines and administrative procedures for implementing the acceptance of offers to dedicate and subsequent activity with respect to the property interests created by acceptance. It does not authorize Conservancy action on any specific offer nor with respect to any specific property interest. Each future action will be subject to independent review and approval and, as necessary, compliance with CEQA. 

EXHIBIT 1

SB 1962 (Polanco)

BILL NUMBER: SB 1962    CHAPTERED

BILL TEXT

        CHAPTER 518

        FILED WITH SECRETARY OF STATE SEPTEMBER 13, 2002

        APPROVED BY GOVERNOR SEPTEMBER 12, 2002

        PASSED THE SENATE AUGUST 30, 2002

        PASSED THE ASSEMBLY AUGUST 28, 2002

        AMENDED IN ASSEMBLY AUGUST 26, 2002

        AMENDED IN ASSEMBLY AUGUST 24, 2002

        AMENDED IN ASSEMBLY JUNE 25, 2002

        AMENDED IN SENATE MAY 29, 2002

        AMENDED IN SENATE APRIL 24, 2002

INTRODUCED BY  Senator Polanco

   (Principal coauthor:  Assembly Member Vargas)

   (Coauthor:  Assembly Member Shelley)

FEBRUARY 22, 2002

An act to amend Sections 11005 and 15853 of the Government Code, and to add Sections 31402.1, 31402.2, and 31402.3 to the Public Resources Code, relating to coastal access.

LEGISLATIVE COUNSEL'S DIGEST

SB 1962, Polanco. State coastal conservation: coastal access.

(1) Existing law requires the State Coastal Conservancy to implement and administer various coastal protection programs and projects, including a system of public accessways to and along the state's coastline. Existing law authorizes the conservancy to acquire, develop, and maintain areas for public access to significant coast resources and generally authorizes the conservancy to award grants to public agencies and nonprofit organizations for the purpose of acquiring land for public accessway purposes along the coast.

This bill would require the conservancy to accept any outstanding offer to dedicate a public accessway that has not been accepted by another public agency or nonprofit organization within 90 days of its expiration date. The bill would additionally require the conservancy to open at least 3 public accessways each year either directly or by awarding grants to public agencies or nonprofit agencies for that purpose. The bill would prohibit the use of moneys appropriated from the General Fund for those purposes.

This bill would additionally authorize the conservancy to transfer public access easements or other less-than-fee interests in property to a public agency or nonprofit organization for development, management, or public use, and would authorize the conservancy to enter into agreements with those entities for those same purposes.

(2) With certain exceptions, existing law generally requires the approval of the Director of Finance before the state may accept a gift or dedication of personal or real property. Existing law further requires that all contracts related to acquisition of real property by the state be reviewed and approved by the Director of General Services.

This bill would exclude from the above requirement offers to dedicate public accessways made to the conservancy pursuant to the California Coastal Act.

(3) Existing law requires that all real property and interests in real property to be acquired by or for any state agency, with specified exceptions, be acquired by the State Public Works Board. 

This bill would exclude from the above requirement offers to dedicate public accessways made to the conservancy pursuant to the California Coastal Act.

(4) The bill would require the Executive Director of the California Coastal Commission to determine that specified requirements are met before an offer to dedicate an interest in real property may be transferred to a nonprofit organization. The bill would additionally provide that the conservancy shall retain a power of entry with the option to reclaim or assign the interest under specified circumstances.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 11005 of the Government Code is amended to read:

11005. (a) Unless the Legislature specifically provides that approval is not required, every gift or dedication to the state of personal property, or every gift to the state of real property in fee or in any lesser estate or interest, shall be approved by the Director of Finance, and every contract for the acquisition or hiring of real property in fee or in any lesser estate or interest, entered into by or on behalf of the state, shall be approved by the Director of General Services. Any contract entered into in violation of this section is void. This section applies to any state agency that, by general or specific statute, is expressly or impliedly authorized to enter into transactions referred to in this section.

(b) This section does not apply (1) to unconditional gifts of money, (2) to the acquisition or hiring by the Department of Transportation of real property in fee or in any lesser estate or interest for highway purposes, but does apply to the hiring by that department of office space in any office building, (3) to contracts entered into under the authority of Chapter 4 (commencing with Section 11770) of Part 3 of Division 2 of the Insurance Code, (4) to the receipt of donated, unencumbered personal property from private sources received in conjunction with the administration of the Federal Surplus Personal Property Program by the Department of General Services, (5) to the receipt of gifts of personal property in the form of interpretive or historical objects, each valued at fifteen thousand dollars ($15,000) or less, by the Department of Parks and Recreation, or (6) the acceptance by the State Coastal Conservancy of offers to dedicate public accessways made pursuant to Division 20 (commencing with Section 30000) of the Public Resources Code.

SEC. 2. Section 15853 of the Government Code is amended to read:

15853. (a) The board may select and acquire, in the name of and on behalf of the state, with the consent of the state agency concerned, the fee or any lesser right or interest in any real property necessary for any state purpose or function.

(b) If moneys are appropriated by the Budget Act for any fiscal year or by any other act for the acquisition of land or other real property, either (1) subject to this part or (2) for any state agency for whom property is acquired by the board, the moneys and acquisitions are subject to this part and the moneys shall be expended in accordance with this part, notwithstanding any other provisions of law.

(c) Notwithstanding any other provisions of law, all land and other real property to be acquired by or for any state agency, other than the Department of Transportation, the Department of Water Resources, the State Reclamation Board, the Department of Fish and Game, the Wildlife Conservation Board, the Public Employees' Retirement System, the State Teachers' Retirement System, the Department of Housing and Community Development, the State Lands Commission, except for property to be acquired for the State Lands Commission pursuant to an appropriation from the General Fund, and the State Coastal Conservancy with respect to acceptance of offers to dedicate public accessways made pursuant to Division 20 (commencing with Section 30000) of the Public Resources Code, shall be acquired by the State Public Works Board in accordance with this part.

(d) (1) Notwithstanding subdivision (a), the board shall acquire, on behalf of and for the Department of Parks and Recreation, in accordance with this part, any interests in real property, including options to purchase, which have been appraised, selected, and settled through purchase negotiations by the Department of Parks and Recreation pursuant to subdivision (b) of Section 5006 of the Public Resources Code. Out of moneys appropriated for the acquisition of options to purchase, no more than ten thousand dollars ($10,000) may be expended for the acquisition of any single option unless otherwise provided by the Legislature.

(2) Notwithstanding Section 15854, purchase negotiations for interests in real property for the state park system pursuant to subdivision (d) of Section 5006 of the Public Resources Code shall be initiated within six months of the effective date of the act that appropriates funds for the acquisition. Purchase negotiations on all projects not proposed pursuant to subdivision (d) of Section 5006 of the Public Resources Code shall be initiated within 12 months of the effective date of the act appropriating funds for the acquisition. Either title shall be conveyed or a written agreement to transfer title shall be executed within the appropriate authorization period unless the Department of Parks and Recreation formally abandons the acquisition prior to the conclusion of the appropriate authorization period. For the purposes of this section, in order for the Department of Parks and Recreation to "formally abandon" an acquisition, it shall transmit written notification to the board of its intent not to proceed with the acquisition.

(3) The board, at any time during the periods specified in paragraph (2), may commence condemnation proceedings if it finds it to be appropriate. However, if, during the appropriate authorization period, title is not conveyed or a written agreement to transfer title is not signed, the acquisition has not been formally abandoned, or condemnation proceedings have not been commenced, the Department of Parks and Recreation shall notify, by letter, the chair of the committee in each house of the Legislature that considers appropriations, the Chair of the Joint Legislative Budget Committee, and the Members of the Legislature within whose district any part of the land or other real property is located of the status of the acquisition. For the purpose of this paragraph, condemnation proceedings shall be deemed to be commenced as of the date the board authorizes acquisition by condemnation.

(4) The board may schedule special meetings as are necessary to expedite the acquisition of options to purchase real property for the state park system.

(e) The board may acquire furnishings that the owner thereof agrees to sell and that are contained within improvements acquired by the board. Cost of acquisition of furnishings shall be charged to the appropriation available for acquisition of the real property.

SEC. 3. Section 31402.1 is added to the Public Resources Code, to read:

31402.1. (a) It is the intent of the Legislature to provide for timely acceptance of offers to dedicate interests in property, recorded pursuant to Division 20 (commencing with Section 30000) and needed to provide public access to and along the ocean shoreline.

(b) The Legislature finds and declares all of the following:

(1) In order to prevent the potential loss of public accessways to and along the state's coastline, it is in the best interest of the state to accept all offers to dedicate real property that protect open space or have the potential to provide access to public tidelands, including any beach, shoreline, or view area, or that provide a connection to other easements or public properties providing this access.

(2) Offers to dedicate interests in property that are required and recorded pursuant to Division 20 (commencing with Section 30000) provide mitigation necessary for approved development to occur consistent with the policies and objectives of that division and are not gifts to the state or acquisitions of property interests within the meaning of Section 31105.

SEC. 4. Section 31402.2 is added to the Public Resources Code, to read:

31402.2. The conservancy shall accept any outstanding offer to dedicate a public accessway that has not been accepted by another public agency or nonprofit organization within 90 days of its expiration date.

SEC. 5. Section 31402.3 is added to the Public Resources Code, to read:

31402.3. (a) The conservancy shall open at least three public accessways each year either directly or by awarding grants to public agencies or nonprofit organizations.

(b) The conservancy may transfer public access easements or other less-than-fee interests in property to any appropriate public agency or nonprofit organization for development, management, or public use, or may enter into agreements with public agencies and nonprofit organizations for the development, management, or public use of the accessway.

(c) No public accessway accepted pursuant to Section 31402.2 shall be developed, improved, or formally opened for public use until its transfer, development, or public use has been authorized by the conservancy.

(d) The conservancy may not use moneys appropriated from the General Fund for the purposes of this section.

SEC. 6. (a) Before approving the conveyance by the conservancy to a nonprofit organization of an offer to dedicate an interest in real property under Division 20 (commencing with Section 30000) of the Public Resources Code, the Executive Director of the California Coastal Commission shall determine the following:

(1) The nonprofit organization qualifies and is in good standing as a nonprofit organization under Section 501(c)(3) of the United States Internal Revenue Code.

(2) The nonprofit organization has filed a Form 990 with the Internal Revenue Service.

(b) The nonprofit organization shall submit to the California Coastal Commission a management plan that describes the nonprofit organization's planned management and operation of the interest.

(c) The conservancy shall retain a power of entry, with the option to reclaim or assign the interest, if the commission determines that the nonprofit organization is not managing or operating the interest consistent with the management plan developed pursuant to subdivision (b). 

EXHIBIT 2

Policy Regarding Acceptance of Offers to Dedicate (OTDs)

STATE COASTAL CONSERVANCY

POLICY REGARDING THE ACCEPTANCE OF

IRREVOCABLE OFFERS TO DEDICATE SHORELINE

PUBLIC ACCESS EASEMENTS (OTDs)

December 6, 2001

Revised December 4, 2002

Preamble 

One of the Coastal Conservancy’s mandates is to expand public access to and along the coast. To fulfill this mandate the Conservancy must utilize every tool available. Offers to Dedicate (OTD) public access easements are important because they can be used to expand public access to the coast. 

As with all of its other projects, the Conservancy works in partnership with other organizations to accept and develop OTDs into publicly accessible easements. In general, the Conservancy does not hold and manage property, but rather works with other entities that can take on property management tasks. The partnership originally envisioned by the Coastal Commission for the eventual development of OTDs was that the Commission would require the offers, local governments would accept them, and the Conservancy would provide funding and technical assistance as needed to design and construct the appropriate facilities to make the easements useable. 

Many local governments as well as some state agencies have accepted OTDs. It has been difficult for some entities to accept OTDs, however, due to the lack of financial resources on the local level to cover liability and maintenance expenses. These OTDs will expire if not accepted within the term specified, and with their expiration the public will forever lose the right and opportunity to use the dedicated access way. It is because of the impending expiration of the remaining unaccepted OTDs, with particular emphasis on vertical OTDs, that the Conservancy has needed to consider expanding its own role in the acceptance of OTDs, and adopted this policy.

Subsequently, the Legislature enacted Senate Bill 1962 (Chapter 518, Stats. of 2002) in order to provide for timely acceptance of OTDs needed to provide public access to and along the ocean shoreline, finding that in order to prevent the potential loss of public accessways to and along the state’s coastline, it is in the best interest of the state to accept all offers to dedicate real property that protect open space or have the potential to provide access to public tidelands, including any beach, shoreline, or view area, or that provide a connection to other easements or public properties providing this access (Public Resources Code Section 31402.1). The Conservancy was directed to accept any outstanding OTD that has not been accepted by another public agency or nonprofit organization within 90 days of its expiration date (Public Resources Code §31402.2); and to open at least three public accessways each year either directly or by awarding grants to pubic agencies or nonprofit organizations (Public Resources Code §31402.3(a)). The Legislature further provided that no public accessway accepted by the Conservancy under section 31402.2 shall be developed, improved, or formally opened for public use without Conservancy authorization (Public Resources Code §31402.3(c)).

The Coastal Conservancy’s policy on OTDs is that the Conservancy shall:

1) Seek to have local governments, special districts, nonprofit organizations, and other appropriate state agencies accept all OTDs because they are better equipped to handle the attendant property management;

2) Consider requiring a grantee to accept outstanding OTDs in its jurisdiction as a condition of receiving Conservancy access funding, when appropriate, and subject to conditions that will lead to the opening of the OTD;

3) Accept any OTD that has not been accepted by another public agency or nonprofit organization within 90 days of its expiration date. Seek to prevent the expiration of any OTD by having staff bring for the Conservancy’s consideration acceptance of all unaccepted OTDs at least 6 months prior to their date of expiration. The policy of the Conservancy is to accept any such OTD after giving due consideration to the feasibility of public use of the dedicated access way as described in section 4 below, as well as any opinions of Conservancy legal staff or the Attorney General that the OTD is fatally flawed or likely to be found invalid on appeal.
4) Consider all of the following issues regarding feasibility of use in determining whether to formally open, develop or improve an accessway: 
· Does the OTD have the potential to provide access to a beach, shoreline, view area or other recreational use, or to provide a connection to other easements or public properties providing such access (including the Coastal Trail)?

· Can the accessway itself be reached by the public?

· What type of physical improvement, or physical improvements, must be provided in order to open it to public use?

· Can any preconditions on the opening of the access way to public use, as required by the offering document, feasibly be satisfied?

· Could the access way be opened without unreasonably exposing members of the public to hazardous or unsafe conditions, if properly improved, managed, and posted?

· Does the access way permit lateral access along a sandy beach, segments of the coastal trail or other trails?

5) Continue to seek appropriate entities to take title to, open and manage the accessways for public use after acceptance, and, as necessary, assist in the design and construction phase of any public acccessways that need improvements in order to be used by the public.

6) Monitor the extent to which local public entities are accepting outstanding OTDs. The Executive Office shall report on a regular basis to the Conservancy on this topic, detailing, by geographic area, the number of OTDs that have been accepted by a state or local public entity or by a nonprofit organization and the number of OTDs that have been accepted by the Conservancy because no other appropriate entity could be found to accept the OTD prior to its expiration date. 

