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o e Dear Chairman Berger:

HAYSER O. BUME
BRTER M. THORSON

e . oreeLs Your Staff has asked us to address certain issues relating to Lechuza Beach.
zTER Pif . Lqe . .
fs'éfrf{% éffé Specifically, we are asked to address the enforceability of the “Declaration As to

muer ccoson  Establishment of Conditions, Restrictions, Covenants, Liens and Charges Affecting

RORANNE M, DiAL

i s, cmsoN  That Certain Real property known as Malibu-Encinal” (“CC&Rs”) to MRCAs real
“Wemeiroowins  property interests in the Beach lots (Lots 140, 142-156, U, I and the washed out
sowssmamez e portion of Lot A). Additionally, we are asked to conclude which entity or entities are
e RUEE W SO oy ired to approve MRCA!'s Lechuza Beach Management Plan (“Management
u:‘:‘;;ﬁ"{}fg{i Plan™), and to analyze the requirements for, and any defenses to, any effort by the
e ts s State Coastal Conservancy (the “Conservancy’’) to defease MRCA of title to the
%}E‘g&i&%ﬁé’g Lechuza Beach property.
mé;'wif‘;g;%??:‘%
Omg'i"fi‘fjg%;@fg It is our understanding that MRCA, the Conservancy, Malibu-Encinal Home
s o inuzetio (yners Association (“MEHOA™), and the City of Malibu are in the process of
(Zmmbas geveloning the Management Plan for Lechuza Beach. Among the issues still
LE?Q’Z‘?SZ%% outstanding are whether to limit the hours the public may access the beach, and in

wamen e rokey  what manner o permit dogs on the beach. The question is whether the MEHOA

ANDREW TAM

v e cecidents retain certain rights under the CC&Rs in that regard, or whether any
HINLTOUEE o ctrictions on use apply equally to both MEHOA residents and the public.

67 COUNEEL . : X . ; . .
mazcewie Additionally, the question exists as to which entity or entities have the authority to
wan £ s annrove the Management Plan,
(184 8. RARPIAK
veiEPOwR 415,02 10404 Despite MRCA’s efforts to develop public access to the Lechuza Beach

onwsecountromas  Property, the Conservancy’s Chair has questioned whether MRCA has violated the
' terms of the grant agreement, and, if so, whether that would serve to defease MRCA
automatically of its title to those lots purchased with Conservancy grant funds,
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Accordingly, a discussion of the limitations of & defeasance effort, and MRCA's
defenises thereto, is included in this letter.

Backeround

Marblehead Land Company (“Marblehead”) subdivided Tract No. 10632 in
1932, recorded CC&Rs for the tract on September 6, 1932, and created MEHOA to
“provide for the upkeep, maintenance and purchase of all streets, walks, easements,
reservations, community beach and/or community park areas” within the tract. All lot
owners in the tract are members of MEHOA. Each original deed from Marblehead to
a purchaser of a fee interest granted an easement over the street (Lot A) and pathways
(Lots B, U, V,E, L M, Q, T and C) in the tract. The deed also granted certain
recreational easements described in Attachment “A” hereto.

Each conveyance of a fee interest was made and accepted subject to an
express condition stating that the grantees:

“agree with the Grantor that the restrictions, covenants and conditions herein
set forth or mentioped are known to the Grantees to be and are a part of a
general plan for the improvement and development of all the lots situate in
said Tract, and are for the benefit of said lots, and all thereof, and for each
owner of any lot or lots in said Tract, and shall inure to and pass with said
property and each and every parcel of land therein, and shall apply to and bind
the respective successors in interest of the parties hereto, and are, and each
thereof is, imposed upon said realty as a servitude in favor of said property
and each and every parcel of land therein as dominant tenement or
tenements.”

Marblehead excepted and reserved from each deed:

“.. . the right to construct, use and maintain, and all such littoral rights as may
be necessary to construct, use and maintain forever, a pier or mole ot
breakwater harbor, or anchorage, boat landings, boat anchorage or casino,
plunge, automobile parking lot, theatre, concessions, or other recreational
structure or structures and the usual appurtenances thereto at such place or
places as may be selected by Graptor, its successors or assigns at said tract in
the vicinity of and southerly of Encinal Canyon, it being understood and
agreed that Grantor shall reserve for jtself, its successors and assigns and such
persons as Grantor may designate, nominate or license an easement to pass
over any and all private strects, walks, paths and steps in said tract for the

82716
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purpose of gaining access to said aforesaid structure or structures, it being
agreed that grantor, its successors and assigns shall have the right to maintain
said structure or structures for business concessions, amussments or
recreational purposes and to make reasonable charges for the use of said
properties.”

The CC&Rs, by their terms, apply to “[a]ll real property contained within the
exterior boundary lines of Tract No. 10632 (CC&Rs, Intro.) The CC&Rs provide
that the restrictions therein are to be written in and/or incorporated by reference in
and as part of every deed to a lot in the tract. (1d.) Pertinent provisions of the
CC&Rs are appended hereto.

The CC&Rs further provide that any restriction contained therein may be
changed or modified on any of the Lechuza lots by recording “an instrument setting
forth such modifications or amendments jointly executed by the Marblehead Land
Company (or its successors in interest as owners of the reversionary rights herein)
and the owners of record of two-thirds of the area within three hundred (300) feet in
any direction of the portion of said tract affected by said amendment or
modification.” (CC&Rs, J2(b).) This provision has significance because, as we
understand it, MRCA is now the owner of at least two-thirds of the area within 300
feet of each of Lots 140, 142-156, 76, U, T and the washed out portion of A and
therefore may change or modify any restriction in the CC&Rs affecting those lots.

There has been considerable litigation with respect to MEHOA s efforts to
control access to and use of the beachfront Jots. In 1990, MEHOA filed a quiet title
action against the Adamson Companies (“MEHOA I} in an effort to block Lechuza
Villas West’s then-proposed development of the beachfront lots. Lechuza sought “to
establish title in and to a prescriptive easement over substantially all of the level
portions of the Tract; sunbathing, picnicking and recreational purposes and all
purposes incidental thereto including but not limited 1o landing, launching and
tethering boats; the maintenance of stairways and stairway access from the top of the
bluffs which run along the northerly portion of said lots down to the level beach front
area of the lots; the maintenance of locked gates to control access to said lots; and the
installation of drinking fountains and outdoor showers.”

While MEHOA I was pending, Lechuza filed a mandamus action against the
Coastal Commission for denial of its permit application 10 develop the beachfront
lots. This action was coordinated with MEHOA I MEHOA filed a cross-complaint
in Lechuza’s action seeking a declaration of its rights to interpret and to enforce the
CC&Rs against the Lechuza lots. Ultimately, MEHOA dismissed its cross-complaint
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without prejudice. (Lechuza Villas West v. California Coastal Com. (1997) 60
Cal App.4¥ 222, 246.) .

In 1997, the trial court entered judgment against MEHOA, finding that
MEHOA “shall have no prescriptive easement over any portion of the property
legally described [the beachfront lots, lots 141-156] for any purpose, including
pedestrian travel and ingress and cgress to other portions of [the tract), sunbathing,
picnicking and recreational purposes and all purposes incidental thereto including but
not limited to landing, launching and tethering boats, maintenance of stairways and
stairway access from the top of the bluffs which run along the northerly portion of the
property legally described above, maintenance of the gates to control access to the
property legally described above, and the installation of drinking fountains and
outdoor showers on the property legally described above” MEHOA did not appeal.

In 1999, Lechuza abandoned its development plans and opened negotiations
with the Coastal Conservancy to sell certain of its properties to MRCA, the result of
which would ensure the beachfront lots would be permanently used as public
beaches. In October 2000, MEHOA filed a second action against Lechuza and other
defendants, MEHOA v. Lechuza Villas West (“MEHOA IP") for declaratory relief and
to quiet title. Thereafter, MEHOA amended its complaint to seek a judicial
determination of MEHOA's and Lechuza’s respective rights and duties in relation to
the CC&Rs and the easement rights held by MEHOA’s members over Lots 76, 140-
156 and Lots A, B, I, T and U. MEHOA contended that under the CC&Rs, Lechuza
had no right to open its lots to the general public or to install, modify, or remove any
of the improvements to the lettered lots without the express approval of MEHOA’s
architectural committee. In March 2001, the trial court sustained Lechuza’s demurrer
to this second Jawsuit without leave to amend, ruling that res judicata barred MEHOA
II. MEHOA appealed, but the Court of Appeal affirmed. The Court explained, in an
unpublished opinion: “. .. MEHOA alleges the same fundamental harm in both
actions (MEHOA I and MEHOA IT}: Lechuza’s interference with MEHOA s asserted
right to control access to and use of the beachfront lots. The ultimate goal of both
MEHOA I and MEHOA IT was to protect that right. That goal, not the legal theory
advanced or the nature of the suit as one in contract, tort or equity, determines the
primary right involved and the proper application of the res judicata doctrine.”
(MEHOA 11, 2d Civ. B150612, slip op. p. 12.)

In 2000, the Coastal Conservancy authorized disbursement to MRCA of up to
$10,000,000 for the acquisition of a portion of the Lechuza Beach property (MRCA
separatcly and independently acquired title from Curci-Turner Company to additional
Lechuza Beach lots). In connection therewith, MRCA and the Couservancy entered
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into California State Coastal Conservancy Grant Agreement No. 00-170 (the “Grant
Agreement”), which contains Essential Deed Provisions regulating, among other
items, MRCA’s use, management, and operation of the property. The Grant
Agreement provides that MRCA “shall use, manage, operate and maintain the real
property for public access to the beach and public recreation consistent with the
provisions of Exhibit A.” The Grant Agreement further states that, should MRCA
violate any of the Esseptial Deed Provisions, “all of the grantee’s right, title and
interest in the real property shall automatically vest in the State of California for the
benefit of the Conservancy or its successor,...”

In May 2002, Lechuza Villas West conveyed the Beach lots to MRCA by a
Grant Deed (the “Deed”). The Deed contained restrictive covenants, including
language identical to that in the Grant Agreement stating that should MRCA violate
any essential provisions, title in the property automatically shall vest in the State of
California for the benefit of the Conservancy or jts successor. The Deed also contains
a provision entitled “Notice of Violation,” which states, “Notice of violation of an
essential provision shall be provided by the Conservancy to the fee title owner of the
Property promptly upon the Conservancy’s actual knowledge of the violation, which
notice shall specify the violation and provide the fee title owner with a 30-day period
to make best efforts to abate the violation prior to [automatic vesting in the State].”

L What effect does the decision in MEHOA I have on the current
negotiations?

As noted above, in MEHOA I, MEHOA sought a judicial determination of its
claimed right to control access to and use of the beachfront properties (including
denying beach access to the public), basing its claim upon alleged prescriptive
easement rights. Similarly, in MEHOA II, MEHOA asserted a right, “on behalf of its
members, to make specific use of and control over the beachfront lots, the community
beach, the private road and the pedestrian walkways to the beach” (Slip, Op., p. 5),
this time basing its claim on alleged express easement rights and the CC&Rs. Absent
a declaration of MEHOA s right to control access to, and the use of, the beachfront
lots, MRCA’s purchase would ensure that the lots permanently would be used as
public beaches — an outcome to which MEHOA objected. The Court of Appeal,
however, held that MEHOA IT was barred by the doctrine of res judicata since it
concerned the same “primary right” that MEFIOA asserted unsuccessfully in MEHOA
I "MEHOA’s asserted right to control access 1o and use of the beachfront lots.”

(Slip. Op, p. 7)
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The question of whether MRCA permanently can use the beach lots as public
beaches is therefore now settled, and we understand that MEHOA no longer contests
that proposition. The question now is whether MEHOA’s members have separate
rights under the CC&Rs such that MEHOA's members may use the beach differently
from the public generally, including walking dogs on beach, accessing the beach after
posted hours, and drinking alcoho! on beach. Our view is that MEHOA is once again
barred by res judicata, as permissible use of the beach is the same primary right
asserted in both MEHQOA I and MEHOA 1T,

In MEHOA 11, the Court of Appeal explained the basic principal that under the
res judicata doctrine, a valid, final judgment [such as in MEHOA 1] precludes the
parties or their privies from relitipating the same “cause of action” in a subsequent
suit, (Mycogen Corp. v. Monsanto (2002) 28 Cal 4th 888, 896.) “Under this
doctrine, all claims based on the same cause of action must be decided in a single
suit; if not brought initially, they may not be raised at a later date. Res judicata
precludes piecemeal Jitigation by splitting a single cause of action or relitigation of
the same cause of action on a different legal theory or for different relief” (Mycogen
Corp., supra, 28 Cal.4th at 896-897; internal quotes omitted.)

In MEHOA I, the Court further explained that for res judicata to apply, the
second suit must seek to vindicate the same “primary right” at issue in the prior
sction:

“California law defines a ‘cause of action’ for purposes of the res judicata
doctrine by analyzing the primary right at stake: [A] cause of action is
comprised of a ‘primary right’ of the plaintiff, a corresponding ‘primary duty’
of the defendant, and a wrongful act by the defendant constituting a breach of
that duty. The most salient characteristic of a primary right is that it is
indivisible: the violation of a single primary right gives rise to but a single
cause of action. A pleading that states the violation of one primary right in
two causes of action contravenes the rules against ‘splitting’ & cause of action,

“{I]f two actions involve the same injury to the plaintiff and the same wrong
by the defendant then the same primary right is at stake even if in the second
suit the plaintiff pleads different theories of recovery, seeks different forms of
relief and/or adds new facts supporting recovery . . If the matter was within
the scope of the action, related to the subject matter and relevant to the issues,
so that it cowld have been raised, the judgment is conclusive on it despite the
fact that it was not in fact expressly pleaded or otherwise urged . . . The reason
for this is manifest. A party cannot by negligence or design withhold issues

a6/16
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and litigate them in consecutive actions. Hence the rule is that the prior
judgment is res judicata on matters which were raised or could have been
raised, on matters litigated or litigable.” (Slip Op,, p. 8, citations and internal
quotes omitted.)

Thus, in MEHOA I the Court considered whether the causes of action in
MEHQA I and those matters as to which MEHOA then had an opportunity to litigate
embraced the claims sought to be asserted in MEHOA 1. As explained above, the
court concluded that MEHOA II, like MEHOA I, concerned attempted vindication of
the same primary right; MEHOA’s claimed right to control access to and use of the
beachfront properties. (Slip Op., pp. 9-12.)

The question here, then, is whether MEHOA''s assertion that the CC&Rs give
it separate rights regarding access to and use of the beachfront properties is the same
primary right asserted in MEHOA I and whether that issue, which was not raised in
MEHOA I, could nevertheless have been raised in that case. We believe that a court
likely would conclude that the issue here once again raises the same primary right that
MEHOA had the opportunity to litigate in MEHOA I - namely, the scope of its right
to cortrol access to and use of the beachfront properties - and thus the current claim
likewise would be barred.

In effect, MEHOA's contention that the CC&Rs afford its members separate
rights pertsining to the use of the beachfront lots is simply anotber way of trying to
control the use of those lots. In both MEHOA I and MEHOA II, MEHOA objected to
the public’s access to and use of the lots, claiming that it (MEHOA) had the right to
block such access. As the Court of Appeal noted, in both cases “the threatened harm
is interference with MEHOA's and its members’ private enjoyment of the beach
should Lechuza’s plans go forward.” (Slip Op., p.5.) Now conceding that it cannot
block the public’s right to access and use the beachfront lots, MEHOA is still trying
to stave off any interference with what it believes is its members’ rights to private
enjoyment of the beach, this time by contending that any rules that govern the
public’s use of the beachfront lots should not apply to MEHOA’s members and that
instead its members’ use is instead solely governed by the CC&Rs and existing
easement rights, This is simply an end-run around the judgment in MEHOA I, and is
another cffort to obtain a judicial imprimatur on a determination of how MEHOA's
members may use the beachfront lots. We believe that the ultimate “right” which
MEHOA seeks to protect is the same as in MEHOA 1 and MEHOA 11, and would be
barred since the “goal, not the legal theory advanced or the nature of the suit as one in
contract, tort or equity, determines the primary right involved and the proper
application of the res judicata doctrine.” (Slip. Op, p. 7.)
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Thus, our conclusion is that MEHOA [ and MEHOA I control MEHOAs
current attempt to define the scope of its right to use the beachfront lots, and would
bar such an attempt.

18 Would the City of Malibu Municipal Code supersede contrary provisions
in the CC&Rs, or in the Grant Agreement between the Conservancy and
MRCA?

The discussions regarding a Management Plan have included the possibility of
amendments to the Malibu Municipal Code. We are also informed that the Malibu
Municipal Code incorporates the provisions of the Los Angeles County Beach
Ordinance (Malibu MC § 12.08.020A). Section 17. 12.170 of the Beach Ordinance
provides, with exceptions not applicable here, that its regulatory provisions (Part 3 of
the Ordinance) shall “apply to all ocean beaches, whether publicly or privately
owned.” (Emphasis added.)

Apparently, several iters in contention regarding the Management Plan are
slready addressed in the City’s Municipal Code:

Dog and cat prohibition (Sec. 17.12.290)

Alcoholic beverage restriction (Sec. 17.12.320)

Boating restrictions within 300 yards of shore, sailboards, surfboards,
surfmats, paddle boards and similar objects (Sec. 17.12.470, 127. 12.480)
Smoking restrictions on a “public beach” (Sec. 12,08.035)

Fires (Sec. 17.12.370)

Fireworks prohibition (Sec. 17.12.400)

The question raised is whether a municipal ordinance “trumps” private
CC&Rs. Public and private land use restrictions provide a dual system of use
controls, and usually they are held to operate independently with the more restrictive
limitation on use controlling. Generally, therefore, the interpretation (and
enforcetment) of privately created restrictions is not affected by the zoning laws, even
if they are inconsistent. (Searon v. Clifford (1972) 24 Cal App.3d 46, 62-52; Barrett
v. Lipscomb (1987) 194 Cal App.3d 1524, 1530-153 1.) However, as one treatise has
explained: :

“Private use restrictions will not be enforced where the private covenant
violates public policy, or changed circumstances support a finding that the
private use restriction has been superseded by applicable zoning, that
evenhanded enforcement is lacking and/or the new use will not damage the

88/16
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covenantee's property.” (Miller & Starr, California Real Estate (3rd Ed.
2001), §24:7, p. 33)

Public police power regulations validly can abrogate preexisting private
covenants where justified by broad societal interest. (See, e.g., Barrett v. Dawson
(1998) 61 Cal. App.4th 1048, 1055 [residential neighbors unsuccessfully sued to close
a daycare home based on CC&Rs prohibiting use of a lot for a commercial activity,
court held that local daycare for working parents “is probably about as broad a public
purpose 8s any that might be imagined.”], Hall v. Butte Home Health, Inc. (1997) 60
Cal. App.4th 308, 320 [residential neighbors unsuccessfully sued to enjoin a
residential care facility for the elderly disabled based on CC&Rs; court held there is a
compelling governmental interest in ensuring that disabled persons have access to
suitable and affordable housing.})

As noted, it is our understanding that with respect to the beachfront lots,
MEHOA has suggested that the rights of its members are not controlled by limitations
applicable to the public generally, but rather are controlied separately by the CC&Rs.
This, then, sets up the possibility of separate rules applicable to the public generally
gnd to MEHOA’s members. Based upon the limited facts thus far presented to us, we
are currently unable to determine whether the City’s Municipal Ordinance legally
supersedes the CC&Rs. The inquiry would involve an assessment of whether the
City’s police power regulations further a sufficiently broad societal interest such that
they abrogate any conflicting CC&Rs. That assessment also may include questions
involving changed circumstances, the potential lack of evenhanded enforcement,
and/or the potential inability to effectively enforce the Ordinance as against the
members of the public who use the beachfront lots.

[Ii.  Does MRCA have the power to amend the CC&Rs to address matiers at
issue in the negotiations?

A further issue presented is whether the CC&Rs may be amended to address
in some manner specific issues raised in connection with the Management Plan.
When the document creating CC&Rs authorizes amendment or modification by less
than all of the owners of the land affected, the restrictions can be amended by the
number of landowners specified if the terms and provisions of the original restrictions
are satisfied. (Taormina Theosophical Community, Inc. v. Silver (1983) 140
Cal. App.3d 964, 970; Sharp v. Quinn (1931) 214 Cal. 194, 197.) The CC&Rs at issue
contain such a provision.

g9/16
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Paragraph 2 of the CC&Rs states:

“Any restriction herein contained may from time to time be changed or
modified in the following manner: ((3) As to any of said tract then owned by
Marblehead Land Company, by the recordation of a written instrument setting
forth such changes or modifications jointly executed by Marblehead (or its
successors in interest as owner of the reversionary rights herein) and the
owners of record of one-third of the area of said tract within two hundred
(200) feet in any direction of the part of said tract affected by said amendment
or modification.

“As 1o any of said property then owned by any grantee from Marblehead Land
Company, or any successor in interest of such grantee, by the recordation of
an instrument setting forth such modifications or amendments jointly executed
by said Marblehead Land Company (or its successors in interest as owner of
the reversionary rights herein), and the owners of record of two-thirds of the
area within three hundred (300) feet in any direction of the portion of said
tract affected by said amendment or modification.™

The CC&Rs additionally provide that the restrictions therein are to be written
in and/or incorporated by reference in and as part of every deed to a lot in the tract.
(CC&Rs, Intro.} We have been provided with a form of grant deed that we
understand is identical to all of the grant deeds that conveyed title to purchasers of
lots in the tract.

Thus, the CC&Rs permit MRCA to change or to modify any restriction in the
CC&Rs affecting Lots 140, 142-156, 76, U, I and the washed out portion of A
because, as we understand it, MRCA is the owner of two-thirds of the area within 300
feet of each of the lots. (CC&Rs, §2(b).) Such changes or modifications might
address specific restrictions concerning these lots, or compliance with the City of
Malibu %ﬁsmczpai Code or specific provisions thereof, the MRCA Park Rules

sl ’5?‘{;

Aaviae ¥y .

Grdinange { %\vs d 1 Zi{s&i}; oy other ‘3*;?”%
IV,  Which Entity or Entities Have Authority to Approve the Management
Plan?

The Grant Agreement includes a section entitled, “USE, MANAGEMENT,
OPERATION, AND MAINTENANCE,” which states that “ . the grantee and the
Conservancy shall work together to design a plan and budget for operation and
maintenance of the property. The Conservancy shall not be liable for any cost of such

18/16
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management, operation or maintenance, except as provided in a fliture management

plan that is approved by the Conservancy.” (Emphasis added.)

Thus, while MRCA clearly has a role in the development and contents of the
Management Plan, the Conservaucy has approval authority over the Management
Plan.

V. If MRCA Were to Breach the Grant Agreement, Could the Conservancy
Automatically Defease MRCA of the Property?

It is our understanding that the Conservancy’s Chair has suggested that
MRCA’s proposal for implementation of public access at Lechuza may breach the
Grant Agreement, and thus the Conservancy would have the authority to defease
MRCA of title to those beachfront lots purchased with grant funds.’ In evaluating a
possible defeasance effort by the Conservancy, the threshold question is whether
MRCA’s actions even constitute a breach of the Grant Agreement terms,

The Grant Agsgﬁmgm provides that MRCA “shall use, manage, operate and
maintain the real prgpesty or public access to the beach and public f&c:‘&%ﬁi@g
onsistent with the provisions of Exhibit A" (Grant Agreement, p. 7, empbasis
gééss } Based on the limited facis wzzh which we have been g}?@%iﬁﬁi it does not
appear that MRCA has taken any action inconsistent with ifs obligations under the
Grant Agreement MRCA’s efforts ?‘ﬁ”ﬁ been d%fﬁ“‘*ii%ﬁ towards sms*emzﬁg t}sbizc
access to the beach and developing a Ma sonsible
the beach | oy the ;nsg%gaﬁ Additionalls ¥, the ?"”g&"‘i"*ﬁ of g‘&ibgg&é access in the

manner msﬁemgxazeé by MRCA is consistent with the constitutional right 10 aceess to

o P & gt w’“ve”;g;ma

£y e
P et A 887 3 Lane v iy f’z{?{z}f}ﬁﬁ{??: Heach (19753 49

steni 2021 alln
iﬁ%iiigéii !e ;&;3 gt Wil anoy

LA vi/ssw,;; fat 3

,2’3 "3%‘ %%29 policies of the éi“ pastal f‘-’%gi re%gsczmgz public access f’?zm Res

19l and the statulor y DIOVISIONS EO v»?ﬁlwé} i ‘
ions 31400, ef s2q.). Accordingly, we are not aware '}f‘ ?:giz

T

support éff::-r Jx@ amﬁ sption that MRCA’s proposal for public access breaches ibe Grant

The Coastal Conservancy’s Chair has further suggested that %:w
Grant Agreement provides that, in the event of a breach, titie to the pro

! We again note that only a portion of MRCA's Lechuza property was purchased with funds provided
by the Conservancy, Curel-Tumer Compeny donated lots 142-148 (o MRCA in 2000 and 2001, Thus,
this issue would pertain only to those lots purchased with Conservancy funds,
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automatically in the State of California (for the benefit of the Conservancy), without
any further action required. We believe that this position is incorrect and is not
supported by California statutes or legal precedent.

The Grant Agreement provides that “if any of the essential deed provisions
stated above [including those relating to the use, management, operation, and
maintenance of the property] are violated, all of the grantee’s right, title and interest
in the real property shall automatically vest in the State of California for the benefit of
the Conservancy or its successor....” (Grant Agreement, p. 6.) The Deed contains
identical language in a restrictive covenant, binding on MRCA as the grantee (Exh. B
to Deed, section 4(d)), but also includes a provision declaring as follows:

“Notiee of violation of an essential provision shall be provided by the
Conservancy to the fee title owner of the Property promptly upon the
Conservancy’s actual knowledge of the violation, which notice shall specify
the violation and provide the fee title owner with a 30-day period to make best
efforts to abate the violation i}f’iﬁ? to the exercise of the State’s rights pursuant
to 4(d}) above, or vesting of title in the State of California.” (Exh. B to Deed,

section 5.)

We agsume that the Qmservamy*g argument would be that upon its azrzii&iefai
uwination that MRCA has breached the %J:‘%E’;’i Agreement and has failed to timely
re that breach, title in the 1 ?ﬁ?ﬁﬁ}? automatic %%? gz'ezzlgé transfer to the State,
%%i@wa%ﬁ" and é&gﬁa the g& t that the Deed and the

L2

Grant &gfza ment both state that
%é %;?ff‘i’%? sions g%e property

’“E OO IREY AGE ;&{“2 Z}{?“wmhi

uRge % ?"éﬁ&"”i??‘g L

$ et sleny o VY

than one 5%%33:?’?’3 4 ngﬁiﬁ{fﬁi :fiii?%{%iiiﬁéﬁi, [ ﬁ;&wif will find TWRE nn
established. Here, the relevant zaﬁg%zsga states that “if any of the cssemtial ﬁfwsez s stated above are

vwmii title to the property shall vest in the State. Arguably, tas language does not identidy with
Footnote contimued op next page)
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such, upon a breach of a stated condition, title to the land will rot transfer
automatically, but instead the holder of the power of termination must take certain
affirmative steps to enforce its rights. Specifically, Civil Code section 885,050 states
that a “power of termination shall be exercised only by notice or by ¢ivil action and,
if the power of termination is of record, the exercise shall be of record. The notice
shall be given, and any civil action shall be commenced, within five years sfter
breach of the restriction to which the fee simple estate is subject....”

Tn our view, it is clear that even if the Conservancy possesses a valid power of
termination, simply providing notice of a breach (as in the Deed), without more, is
: sufficient to exercise that power or to effectuate a transfer of title where the
existence of 2 breach is disputed. To permit this would render the clauses “or civil
s, as one would never

a simple
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s law in the first place, Accordingly, we believe that the
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language in the Deed and Grant Agreement, providing inal

&

i 5% gk
wre & la g wR PAEESETTLS
Gie to e pronent
[

o

sutficient spectiicily whal consiliuips o vigiation nbeh ntin 1 15 9%
of Hmited duration sufficient (o divest MROCA of the land? Ase all viclatdons V7
Because the language purporiedly establishing the conditions is somewhat vague, a court may be
inclined to find that the Deed is merely a statement of intent regarding use of the land
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automatically vests in the State upon a unilateral determination by the Conservancy
that MRCA has breached the Grant Agreement, is invalid,

Finally, we note that githough our interpretation of applicable law suggests
that the onus would be on the Conservancy to initiate legal action to enforce any
power of termination rights, nothing would foreclose MRCA from pursuing its legal
options as well. Thus, were MRCA to receive formal notice of an alleged breach of
Grant Agreement terms, it would have the right preemptively to seek declaratory or
injunctive relief to determine whether a breach has occurred or to enjoip transfer to
the Conservancy of title to the lots.

We hope that this analysis provides the Board with a framework for
addressing some of the issues under discussion relating to beach management at
Lechuza. Should you have any questions regarding the foregoing analysis, please do
not hesitate to conact us.

Very truly yours,

Tl H Jf-

Steven H. Kaufiann

10263001 2\052358v] doc

c¢.  Joseph T. Edmiston, Executive Officer
Rorie Skei, Assistant Executive Officer
Laurie C. Collins, Chief Staff Counsel
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ATTACHMENT “A”

Recreational Easements

“An easement and/or right of way to the grantor and to its successors, assigns and all owners of
fots in said tract and in such additional tracts as may be subdivided by grantor, its successors and
assigns, in Lots 15, 16 and 17 of the Rancho Topanga Sequit as shown on Recorder’s filed as
Map No. 534, on file in the office of the Recorder of Los Angeles County, Said easement shall
be used for pedestrian travel, bathing and recreational purposes and not for the purpose of
camping, erecting tents, or buildings, landing or launching boats, or maintaining concessions of
lighting fires. On Lots 124-139, inclusive, said easement shall include the southerly fifty feet
Jf each and all of said lots, being a strip of land fifty feet (50”) in width, lying within said

hounded an the south by the southerly line of said lots, on the east by the easterly line of
terly Jine of Lot 139, 88 said iines are delineated on the
howe referred to. and also all land that may now or hereafier
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Section10. No signs may be placed or erected except by permission of the Architectural
Committee as to form, content and appearance.

Section 13. No hedge nor fence may be maintained of a height greater than 4 feet above
natural grade. No wall or patio wall shall be erected to a height greater than seven feet above
natural grade.

Section 17. No outhouses.

Section 24. Fires shall not be allowed on beach soutberly of northerly Jine of the easement
on the beach and in no event unless in fire pits.

Section 26. No swine, fowl, reptiles and wild animals except household pets shall be kept on
any part of the property. No horses, unleashed dogs, asses and homed animals shall be
permitted to run at large thereon.

Section 28. Restates the recreation easement over iots 124-1 59

Section 29, Breach of any of the conditions shall cause the realty fo revert to Gramor or
¥

SUCCTRE0TS,

Section 30. The right and power to interpret and enforce the restrictions are conferred upon
the HOA and the Architectural Committee as the articles and by-laws of said Association
shall provide.



