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Lechuza Beach is a sandy beach on the Pacific Ocean, in the City of Malibu. The beach is approximately a quarter of a mile long, located west of Lechuza Point and east of Robert H. Meyer Memorial State Beach. The beach is at the base of coastal bluffs which rise approximately vertical 75 feet up to the nearest public road, Broad Beach Road. Lechuza Beach is located between East Sea Level Drive and West Sea Level Drive in the City of Malibu.  The beach is surrounded by residential development. 

Background

In October 2000, the State Coastal Conservancy (SCC) granted ten million dollars to the Mountains Recreation and Conservation Authority (MRCA) for the purchase of fee title and easement interests at Lechuza Beach for the purpose of providing public access to the beach.  MRCA acquired this property in May 2002.  In 2001, the landowner donated lots 142-148 to the MRCA.  Subsequent to the acquisition, MRCA and the Malibu Encinal Homeowners Association (MEHOA) have worked to come to mutual agreement on the development of a public access management plan for this beach.  

In August 2006, the California Coastal Commission (CCC) wrote a letter to the City of Malibu requesting that the City take enforcement action to respond to unpermitted development and ongoing problems related to public access at Lechuza Beach (CCC Violation File No. V-4-04-005 (MEHOA)). In response to this letter notice, the City organized a meeting in November 2006 among the CCC, MRCA, MEHOA and SCC. At that meeting, the parties agreed to prepare and submit to the CCC for its approval an interim access management plan no later than January 31, 2007.

Purpose of This Document
The purpose of the Interim Management Plan is to put in place appropriate rules and signage that will enable public access rights, taking into account the need to preserve the sensitive physical attributes of Lechuza Beach and the rights of adjoining property owners.  Although MRCA and MEHOA have not reached final agreement on all of the issues related to public access management, progress has been made on many issues sufficient to open the beach to public access.  The purpose of this plan is to document these areas of agreement and to outline an interim public access management plan for Lechuza Beach to permit immediate public access to the beach property owned by MRCA.  This plan identifies basic management principles for public access to the beach.  

Site Description

MEHOA’s Interest

Lechuza Beach is surrounded by and includes portions of a common interest subdivision known as “Malibu Encinal” generally consisting of numerous private residential lots, private roads, private access ways and other private rights within what is know as Tract 10630.  The private common interest subdivision know as “Malibu Encinal” was created in September 1932 by the recordation of a Declaration of Covenants, Conditions and Restrictions (the “CC&Rs”) by the original subdivider and creator of the subdivision, Marblehead Land Company. MEHOA has certain management duties and responsibilities under these CC&Rs for the Malibu Encinal subdivision property. However, those CC&Rs do not encumber the MRCA parcels. See Malibu-Encinal Homeowners Association, Inc. v. Lechuza Villas West, et al. (C.A. 2/7),  Case No. B150612, filed 11/13/02.

Each original deed from Marblehead to a purchaser  of a fee interest  was  granted easements over the street (Lot A) and pathways (Lots B, U, V, E, I, M, Q, T and C).  The purchaser was also granted certain recreational easements described in the attachment hereto. 

Each conveyance of a fee interest was made and accepted subject to:

The express condition that by acceptance of the conveyance the Grantee(s) therein “agree with the Grantor that the restrictions, covenants and conditions herein set forth or mentioned are known to the Grantees to be and are a part of a general plan for the improvement and development of all the lots situate in said Tract, and are for the benefit of said lots, and all thereof, and for each owner of any lot or lots in said Tract, and shall inure to and pass with said property and each and every parcel of land therein, and shall apply to and bind the respective successors in interest of the parties hereto, and are, and each thereof is, imposed upon said realty as a servitude in favor of said property and each and every parcel of land therein as dominant tenement or tenements”, and each and all covenants, easements, conditions, restrictions set forth in full in that certain Declaration of Protective Restrictions recorded September 23, 1932.


Marblehead excepted and reserved from each deed:

the right to construct, use and maintain, and all such littoral rights as may be necessary to construct, use and maintain forever, a pier or mole or breakwater harbor, or anchorage, boat landings, boat anchorage or casino, plunge, automobile parking lot, theatre, concessions, or other recreational structure or structures and the usual appurtenances thereto at such place or places as may be selected by Grantor, its successors or assigns at said tract in the vicinity of and southerly of Encinal Canyon, it being understood and agreed that Grantor shall reserve for itself, its successors and assigns and such persons as Grantor may designate, nominate or license an easement to pass over any and all private streets, walks, paths and steps in said tract for the purpose of gaining access to said aforesaid structure or structures, it being agreed that grantor, its successors and assigns shall have the right to maintain said structure or structures for business concessions, amusements or recreational purposes and to make reasonable charges for the use of said properties.
MRCA Ownership

As shown below, MRCA owns fee title to approximately 4.1 acres along the beach, more specifically described as lots 140, 142-156, 76, U, I and the washed out portion of Lot A.  These lots are located south of Broad Beach Road, between East Sea Level Drive and West Sea Level Drive.  MRCA also owns fee title to “Lot I”, which is a narrow accessway that connects from Broad Beach Road to the Beach.  

MRCA also holds easements for pedestrian and all-ability access along both East and West Sea Level Drive and easements for ingress and egress for emergency, maintenance and service access and to construct and/or control and maintain the pedestrian gates.  There is private property between Broad Beach Road and the MRCA access easement on West Sea Level Drive, and it is unclear whether MRCA owns the property on which the present access gate to West Sea Level Drive sits; although the deed conveying the rights purchased pursuant to the State Coastal Conservancy’s grant to MRCA, which deed was reviewed by SCC staff prior to the close of escrow, unequivocally conveys the right to control the pedestrian gate at West Sea Level Drive to MRCA and the exhibit to such deed shows the pedestrian gate within the conveyed easement for Lot A.

SCC Ownership

The SCC holds an easement for public access which runs parallel to the MRCA’s Lot I, which easement is 5 feet wide at the top and 10 feet wide down the slope.
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Public Accessways

There are two  three pedestrian accessways currently open and which will be managed and operated in accordance with this interim plan: 1) Lot I, a stairway that begins at Broad Beach Road, opposite Bunnie Lane, and connects to Lechuza Beach; and , 2) the pedestrian gate at East Sea Level Drive; and 3) the pedestrian gate at West Sea Level Drive. 

MRCA owns an access easement along West Sea Level Drive; however additional work needs to be completed to determine if that easement crosses private property between the end of West Sea Level Drive and Broad Beach Road. In the interim, MEHOA will arrange for access subject to private property rights through the West Sea Level gate.  Hours of gate operation and signage should shall be similar to the same as that of other gates.

Beach Rules 
All provisions of the Malibu Municipal Code, including provisions of the Los Angeles County Code made applicable within the City of Malibu, shall be enforced at Lechuza Beach. The Malibu Municipal Code and the Los Angeles County Code made applicable therein, and these rules will be enforced equally as between members of the general public and members of the Malibu-Encinal Homeowners Association, and no purported “property right” of a member of the Malibu-Encinal Homeowners Association shall relieve such person from the legal responsibility to abide by each and every one of these code provisions, and the beach rules and regulations as hereinafter stated.

· Access gates at Lot I and , East Sea Level Drive, and West Sea Level Drive will be open from 8 a.m. to sunset.

· No launching of motorized watercraft.  Use of non-motorized watercraft such as kayaks is permitted. Watercraft currently stored on Lot A, which is owned by MRCA, must be legally registered with the State of California and will be subject to a permit requirement that provides for insurance against MRCA liability.
· No fires.

· No overnight camping or overnight stays. [Observation has shown that tents are sometimes erected during daylight hours, so this provision was amended to make clear that only overnight tenting is prohibited.]
· No firearms.

· No alcoholic beverages.

· No littering. 

· No commercial activities.

· No D[d]ogs.  shall be permitted only as licensed by MEHOA for animals owned by residents belonging to MEHOA, and MRCA for dogs owned by the general public.  An equal number of licenses shall be issued each year in the form agreed upon by MEHOA and MRCA.  All dogs must be on leash and owners are responsible for the behavior of their dogs and cleaning up after them, with cancellation or non renewal of license as penalty for violations. [Dogs on the beach is a violation of the Malibu Municipal Code as such Code adopts the Los Angeles County Beach Ordinance.  See L.A. County Code Sec. 17.12.290. No person has a “property right” purportedly granted by tract map CC&Rs to violate a police power regulation for the public health and safety as established by the relevant municipal ordinance, in this case the Malibu City Council enactment by reference of the Los Angeles County Beach Ordinance. Moreover, the CC&Rs under which MEHOA claims to control the MRCA owned beach parcels do not apply. See Malibu-Encinal Homeowners Association v. Lechuza Villas West, et al., supra.]
· No trespassing on private property. [There must be a clear understanding of where the public and private property begins and ends. Given the Malibu LCP prohibitions on delineation signs on the beach, there must be definitive maps published that establish public vs. private rights prior to any trespass enforcement, and on a readable scale and superimposed on topography or photo images that allow for reliable field truthing when a trespass enforcement action is contemplated. Short of this detail, any attempt to enforce for trespass runs the risk of arrest of a private person for conduct that may not be illegal based on the public rights that exist at Lechuza Beach. Such an arrested person would have major lawsuit causes of action against the public agency parties if the purported arrest occurred on land that was, in fact, open to the public via easement or fee ownership by MRCA, or by prescriptive right. MRCA cannot agree to any “no trespass” provision which would expose it to such liability.]
Signs

Signs will be installed that clearly identify the hours that the beach is open to the public and describe the beach rules listed above. 

The signage on the gates of East Sea Level Drive and Lot I shall be reviewed by representatives of MEHOA, MRCA and the Coastal Commission to ensure that there are no signs which inadvertently discourage public access.  Signage inconsistent with this plan is not permitted and shall be removed by law enforcement.  [This is nothing more than an “agreement to agree.” The specific wording should be included here. Based on the submission of sign information from MEHOA, the MRCA would not agree to their wording, nor do we believe the Coastal Commission would do so.]

Access and Parking

Parking shall be provided within the public right of way located on the north side of Broad Beach Road without prejudice to the establishment of public parking on the ocean side of Broad Beach Road. Until a definitive determination is made by the California Coastal Commission that the public does not have rights to park along the ocean side of Broad Beach Road (former Pacific Coast Highway), no signs shall be erected prohibiting parking along the Ocean side of Broad Beach Road.  Signage that purports to limit or prohibit parking on the public right of way is not permitted and shall be removed by law enforcement.  At least two four spaces for all-ability parking shall be provided on East Sea Level Drive proximate to the beach, along with a ramp or similar structure if required for access to the beach.  To accommodate the private property owners adjacent to this area, the parking spaces may be moved within the 100 foot area from time to time, so long as reasonable accessibility is not compromised.  The provisions of Government Code Section 11135(b) apply to this project and therefore any alignment of the all-ability parking shall comply with the Federal rules and regulations pursuant to the Americans with Disabilities Act of 1990 (42 U.S.C. Sec. 12132) [Act of July 26, 1990, 104 Stat. 337], unless California provides “stronger protections and prohibitions,” in which case such stronger provisions shall apply.  The California State Parks Accessibility Guidelines shall apply and are available for download at (http://www.parks.ca.gov/pages/21944/files/ca_stateparksaccessguiderev_titlepagewithdisclaimer.pdf). To the extent that improvements made by private parties, or MEHOA, within the easement owned by MRCA over Lot A conflict with the implementation of all-ability access, MEHOA or the private parties responsible for the erection and maintenance of such physicial improvements within the Lot A right-of-way owned by MRCA shall remove such improvements upon being notified by MRCA that such improvements conflict with the implementation of the all-ability parking, as determined by the regulations promulgated pursuant to the Americans with Disabilities Act of 1990, supra, and the California State Parks Accessibility Guidelines cited above.

Any physical structure such as a ramp or similar structure shall be designed and constructed by MRCA, which shall consult with representatives of MEHOA during the process, and take all steps reasonably necessary to achieve agreement. If such agreement is not obtained from MEHOA within a reasonable period of time, then MRCA may proceed to apply for a public works project for such improvement.
The design and construction of the stairway access at Lot I shall be designed and constructed by MRCA, which shall consult with representatives of MEHOA during the process, and take all steps reasonably necessary to achieve agreement; provided, however, that if such agreement cannot be achieved within a reasonable period of time, then MRCA may proceed to apply for a public works project for such improvement.

Maintenance

MEHOA and MRCA shall each be responsible for maintenance of the beach and facilities located on their properties or for maintenance necessitated by activity on their respective properties that affect property of the other.  For convenience and expedience, it is expected that MEHOA and MRCA may jointly agree to a Property Manager or other functionary to perform these services for mutual benefit. [MRCA anticipates that its own employees will carry out its responsibilities. Considering the potentially different interpretations as between MEHOA and MRCA, this interim plan should provide for, but not “expect,” a common property manager.]

Enforcement

This interim beach management plan [as amended by the MRCA’s comments] is consistent with the City of Malibu Municipal Code, the County Code and the Coastal Act.  Therefore, During the time between the implementation of the interim management plan and the final management plan, enforcement of all laws, and including the rules set forth herein, to the extent they are embodied in state law, the Malibu Municipal Code (and all codes incorporated therein) and/or the Mountains Recreation and Conservation Authority Park Ordinance, shall may be performed by any peace officer of the State of California. Any appropriate public entity, including, without limitation, the City of Malibu, any affected State agency, and the Mountains Recreation and Conservation Authority may maintain an action to enforce the applicable law. As the entity described in the section of this document entitled “MRCA Ownership,” the Mountains Recreation and Conservation Authority reserves the right, and recognizes its obligation, to maintain and manage Lechuza Beach using its own resources and the provisions of its own ordinance power consistent with the terms of the Grant Agreement with the State Coastal Conservancy.

Issues that Remain to be Resolved

Access through the West Sea Level gate will be dependent on determining the ownership of the underlying property.  The Coastal Conservancy staff will work with MRCA, MEHOA and any private property owner to ascertain ownership and, subject to approval of the Coastal Conservancy, take such actions as may be necessary to provide for public access.  In the interim, MEHOA will arrange for access subject to private property rights through the West Sea Level gate.  Hours of gate operation and signage should be similar to that of other gates.

Additional parking, if any, to be allowed along East Sea Level Drive.

Final design and construction of access improvements along and to Lot I.

Enforcement mechanisms under the final management plan.

Finalization of Interim Plan

The California Coastal Conservancy shall provide its good offices for finalization of a Management Plan for Lechuza Beach, and shall work with MRCA, MEHOA, the California Coastal Commission, the City of Malibu and members of the public for such purposes.  It is expected that such final plan can be achieved within three years and that the physical improvements provided for herein will be completed in that period of time.  In the event disputes arise relative to the provisions of this Interim Management Plan, disputes may be brought to the attention of the Executive Officer of the Conservancy for resolution, or, if that is unsuccessful, to the Conservancy.  The MRCA and MEHOA agree that the Conservancy at its sole discretion may elect to utilize the services of a professional mediator selected solely by the Conservancy, with the cost borne equally by the parties to the dispute.

[With all due respect, except for the expanded Lot I portion, the State Coastal Conservancy does not maintain any ownership interest at Lechuza Beach, and its residual interest is in enforcing the provisions of the grant to MRCA by which the beach was acquired. The MRCA welcomes the State Coastal Conservancy’s oversight of the Lechuza Beach acquisition and management pursuant to the grant agreement, but such grant agreement does not authorize the Executive Officer of the SCC, nor the SCC itself, to compel the parties to employ a mediator.]
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