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PENITENCIA CREEK REACH 1 1 
. 

Memorandum  

To: Ron Cheung, CSJ Project Manager 
John Davidson, CSJ Environmental Planner 

Date: October 8, 2012 

 

From: Danielle Tannourji, CH2M HILL Biologist  
Connie Gazaway, CH2M HILL PM 
 

 

Subject: Penitencia Creek Trail Reach 1 CEQA Addendum - Biological Constraints 

Introduction 
As part of the Penitencia Creek Trail Reach 1 Project (Project), CH2M HILL has been 
contracted to assist with amending the Initial Study/Mitigated Negative Declaration 
(IS/MND) adopted on October 31, 2006. The trail alignment and design have been modified 
to reduce impacts to the riparian corridor and to provide better access for a wider range of 
recreational users. The trail alignment has been revised to meander through the riparian 
corridor and avoid large-size native riparian trees previously identified for removal in the 
IS/ND. This Addendum will describe the revised trail design and alignment which includes 
changing from a 6-foot (ft) wide attached sidewalk for pedestrian use from Noble Avenue to 
Alum Rock Regional Park to the following: 

 An effective 8-ft wide multi-use trail with 2-ft shoulders with a meandering 
alignment separate from the Penitencia creek roadway that will reduce the number 
of trees impacted during construction and provide better trail features for 
pedestrians and bicyclists..  

 An elevated IPE wood boardwalk varying in width between six to eight feet at 
specific locations to minimize impacts to large-sized native western sycamore trees 
and provide roots access to surface runoff similar to the existing condition. 

Construction of the proposed cantilevered boardwalk structure along the south bank of 
Penitencia Creek will require acquisition of temporary construction easements from an 
adjacent property owner unwilling to negotiate with the City that may result in 
condemnation. Therefore the portion of the trail from Dorel Road to Alum Rock Park has 
been put on hold indefinitely resulting in a shorter length of trail and fewer project impacts. 
The revised trail alignment now ends at Dorel Drive and is shown in Figure 1. This section 
of trail may be constructed at a later date pending resolution of right-of-way acquisition and 
therefore will require a separate CEQA analysis at some time in the future.  

The trail alignment was modified from what was described in the IS/ND to provide an 
eight-foot wide detached meandering asphalt trail between Noble Avenue and Dorel Drive. 
The number of trees impacted by construction was significantly reduced even though there 
was a wider trail footprint under the existing riparian canopy.  The project also 
recommended bank restoration along approximately 40 feet of bank upstream of an existing 
concrete weir in the creek that has been subject to some erosion over time. This revised 
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project with the proposed alignment was shared with the permitting agencies during the 
July 16 field visit (see below). 

On July 16, 2012, a meeting was held at the Project site with representatives from the 
California Department of Fish and Game (CDFG) and the Regional Water Quality Control 
Board (RWQCB) to discuss potential environmental impacts of the proposed trail as well as 
the additional efforts made since the adoption of the Mitigated Negative Declaration to 
further minimize impacts to the creek’s riparian vegetation. During this meeting, the City of 
San Jose (City) also agreed to evaluate constructing an elevated boardwalk to minimize 
impacts to 5 large western sycamores (Platanus racemosa) previously identified for removal 
under the IS/ND.   

This memorandum describes the modifications to the IS/MND project description and 
provides a discussion of how the proposed modifications affect the existing biological 
resources.  
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Revisions to Project Description 
Project Location 

The Project is located within the corporate limits of the City of San Jose, in the northeast hills 
of Santa Clara County (Figure 1).  The IS/MND described the project site as extending along 
an approximately 0.5-mile (mi) stretch of Penitencia Creek Road, between Noble Avenue 
and Alum Rock Regional Park. With the revised project design, the alignment would be 
shortened to approximately 0.3 mi. The western end of the proposed trail alignment will 
begin near the eastern terminus of Reach 2 of the Penitencia Creek Trail on the north side of 
the Penitencia Creek and will end at Dorel Drive, about 0.2 miles from Alum Rock Regional 
Park. The section from Dorel Drive to Alum Rock Regional Park has been put on hold 
indefinitely until temporary construction easements can be acquired from adjacent property 
owner to construct the proposed cantilevered boardwalk section along the south bank of the 
creek. The updated proposed trail alignment is located on City of San Jose land: Assessor’s 
Parcel Number (APN) 599-23-055 and Santa Clara Valley Water District (SCVWD) land: 
APN 599-23-045 and 599-23-046.  

Project Description 

The IS/MND proposed a 6-foot wide concrete pedestrian path with an attached six-inch 
curb and gutter along the existing north shoulder of Penitencia Creek Road.  The proposed 
trail alignment has been revised to minimize impacts to the mature trees in the riparian 
corridor including several large-sized native western sycamores located along the existing 
shoulder of Penitencia Creek Road. Conceptual design drawings for the proposed trail are 
presented in the Attachments.  Proposed changes to the IS/MND project description 
includes several new features:  

 Project limits have been significantly reduced from 0.5 miles to 0.3 mile of proposed 
trail improvements and elimination of a cantilevered boardwalk structure with piles 
along the south bank of the creek.  

 Slightly increased the size of the footprint of impacts beneath the shaded canopy 
area between Noble Avenue and Dorel Avenue but significantly reduces the number 
of trees that need to be removed as compared to the attached sidewalks/trail. The 
detached meandering eight foot wide asphalt trail with two foot gravel shoulders 
will accommodate bicyclists as well as pedestrians.  

 Significantly reduce impacts to large native western sycamore trees located between 
the top of bank and gravel shoulder of Penitencia Creek Road by constructing a 6-ft-
wide elevated boardwalk along three distinct sections of the trail. The elevated 
boardwalk section will avoid existing stands of western sycamores. The boardwalk 
will be placed at least 1.5 ft from all existing sycamore trees and will be raised no 
more than 2 ft from the ground surface. To minimize damage to the underlying root 
systems, alternate methods of excavation will be investigated near sycamore trees. 

 Minor bank restoration is another new component of the Project. Isolated erosion has 
occurred along approximately 40 ft of creek bank resulting in encroachment of the 
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creek bank into the existing gravel roadway shoulder. Bio-stabilization measures are 
proposed to restore this section of the creek bank including installation of willow 
wattles, live oak stakes and possibly root wads to stabilize the slope beneath the 
proposed boardwalk structure.  These materials will be placed along the exposed 
slope from the top of bank down to the toe of slope. Bank restoration activities will 
be conducted during the dry season (June 15 to October 15) when flows are relatively 
low or absent to avoid disruption to the active flow channel of Upper Penitencia 
Creek.  

 There will be a change in materials as well. The proposed trail materials include 
asphalt and Portland Cement Concrete (PCC) paved surface with gravel shoulders, 
while the boardwalk materials consist of Brazilian hardwood (or IPC) with concrete 
footings and redwood structural members.  A concrete trail-head, sidewalk 
improvements, and other trail amenities are also included in the project at the 
termination points of this trail segment.  

See the Attachments for Drawings and Typical Sections of the trail alignment. Table 1 
summarizes the main differences between the 2006 Upper Penitencia Creek Trail – Reach 1 
project description and the currently proposed project.  

 

Table 1. Revised Project Features By Station 

Stationing 2006 Project Currently Proposed Project 

100+00 to 102+50 6-foot concrete pedestrian 
path with 0.5 foot curb 

8- foot A/C  with 2-ft 
shoulders 

102+50 to 105+70 6-foot concrete pedestrian 
path with 0.5 foot curb 

6 foot elevated boardwalk 

103+40 to 103+80 6-foot concrete pedestrian 
path with 0.5 foot curb 

Bank restoration with 
willow wattles and root 
wads and soil fill as 
necessary 

105+70 to 107+40 6-foot concrete pedestrian 
path with 0.5 foot curb 

8- foot A/C  with 2-ft 
shoulders 

107+40 to 108+40 6-foot concrete pedestrian 
path with 0.5 foot curb 

6 foot elevated boardwalk 

108+40 to 113+20 6-foot concrete pedestrian 
path with 0.5 foot curb 

8- foot A/C  with 2-ft 
shoulders 

113+20 to 114+00 6-foot concrete pedestrian 
path with 0.5 foot curb 

6 foot elevated boardwalk 

114+00 to 117+00 6-foot concrete pedestrian 
path with 0.5 foot curb 

8- foot A/C  with 2-ft 
shoulders 
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From Rock Canyon Circle to 
Dorel Drive  
117+00 to 119+00  

6-foot concrete pedestrian 
path with 0.5 foot curb 

4-foot concrete pedestrian 
path with 0.5 curb and 
asphalt temporary parking 
area for mail pick up   

Dorel Drive to Alum Rock 
Park 119+00 to 128+00 

200 feet of 4 foot wide 
cantilevered boardwalk and 
700 feet of 4-foot concrete 
pedestrian path with 0.5 
foot curb  

Deleted from project   

 
 

Effect of Project Changes on Biological Resources (Section D of 
the IS/MND) 
A biotic assessment was conducted for the Project by Biotic Resources Group (2006). This 
assessment consisted of field review, identification of major plant communities on site, 
potential for sensitive biotic resources, and evaluation of project impacts as per the 
proposed project impacts as stated in the IS/MND.  

CH2M HILL biologist updated the 2006 biotic assessment with a literature review and 
several field reconnaissance surveys in the spring and summer of 2012 including a tree 
survey conducted on November 9, 2009. A technical memorandum summarizing the 2012 
biotic survey results as well as the tree survey report are included in the Attachments. The 
U.S. Fish and Wildlife Service (USFWS) Information, Planning, and Conservation System 
(IPaC), California Native Plant Society (CNPS) Rare Plant Inventory, and the California 
Diversity Database (CNDDB) were reviewed on November 2, 2012 and compared to the 
2006 survey reports.  This review did not result in the addition of new species with the 
potential to occur within the project area. Special-status species known to occur within or 
near the Upper Penitencia Creek riparian corridor include: Central California Coast 
steelhead (Oncorhynchus mykiss) Distinct Population Segment (DPS), Central Valley fall-run 
Chinook salmon (O. tshawytscha), California red-legged frog (Rana draytonii), and foothill 
yellow-legged frog (Rana boylii) (CNDDB, 2012).  

An analysis of the revised direct impacts to biological resources and associated mitigation 
measures is provided below following the outline of the IS/MND. Indirect impacts as 
described in the IS/MND remain current.  

Revised Direct Impacts to Riparian Trees 

A total of 16 trees were identified for removal (8 native) in the IS/MND project description 
for the 6-ft wide attached concrete trail.  Under the revised plan, no riparian canopy will be 
removed; therefore shading of Upper Penitencia Creek will not be affected.  Although the 
trail would now be widened to 12 ft, the incorporation of three new 6-ft-wide boardwalk 
trail sections will result in the avoidance of the 5 mature western sycamore trees and 3 other 
native riparian trees originally identified for removal. In addition, the new meandering 
alignment will only require removal of 4 non-native trees (1 Peruvian pepper, 1 olive, 1 
cherry, and 1 English walnut), instead of the  7 non-native trees initially identified for 
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removal.  The Revised IS/MND Table 1 outlines the species and diameter of the trees 
impacted under the revised Project. Only the Peruvian pepper tree listed below as tree 
#2492 is of the original 16 trees identified for removal in the 2006 IS/MND Table 1. The 
other 15 trees will be avoided with the new trail alignment and design.    

Mitigation for Non-Native Tree Impacts 

Approximately 12 Arroyo willow (Salix lasiolepis) trees will be planted along the banks in 
open areas of the creek within the project area to mitigate for the loss of these 4 non-native 
trees. Mitigation and monitoring details on these plantings as well as the proposed 
mitigation site are described in further detail below. 

Revised IS/MND Table 1. Trees To Be Removed Within the Riparian Corridor, Penitencia Creek 
Trail-Reach 1 

Tree Identification 
Number from Tree 
Survey (Biotic 
Resources Group, 
2009) 

Tree Species Diameter (inches) Shaded 
Riverine 
Habitat? 

Recommended 
Mitigation 
Ratio 

2492 Peruvian Pepper 
(Schinus molle) 

20, 10 No 3:1 

2507 Olive (Olea europaea) 12 No 3:1 

2607 Cherry (Prunus sp.) 8 No 3:1 

2832 English walnut 
(Juglans regia) 

9 No 3:1 

 

Revised Direct Impacts to Riparian Woodland Habitat 

The revised trail alignment for Reach 1 located along the existing gravel roadway shoulder 
will permanently impact approximately 0.31 acre (ac) and 1,290 linear feet (lf). Of this total, 
approximately 490 lineal feet currently has riparian woodland vegetation and 
approximately 800 lineal feet consist of gravel shoulder with little or no vegetation. 
Approximately 0.06 ac (376 lf) of impact will result from the proposed 6-ft wide elevated 
boardwalk trail, while 0.25 ac (914 lf) of impacts are expected from the proposed 12-ft wide 
asphalt trail.  

With the removal of the easternmost portion of Reach 1 (from Dorel Drive to Alum Rock 
Regional Park), approximately 0.05 ac (510 lf) of proposed impacts to the riparian woodland 
are no longer part of the Project. However with the addition of a wider trail design over a 
shorter distance (1,290 lf), the revised impact acreage to the riparian woodland equals the 
same amount (approximately 0.31 ac) as what was anticipated in the IS/MND. Although 
there is no change to the impact acreage, the new trail design and alignment will avoid high 
quality riparian habitat and old growth sycamore trees. Figure 2 depicts the updated trail 
alignment and design, the associated impacts, and the location of the proposed mitigation 
area. 
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Mitigation for Direct Impacts to Riparian Woodland Habitat 

Keeping with the 3:1 mitigation ratio stated in the IS/MND for loss of all riparian woodland 
habitat, approximately 0.75 ac of mitigation will be required for 0.25 ac of riparian 
woodland impacts. A 1:1 mitigation ratio is proposed for the estimated 0.06 ac of boardwalk 
impacts to the riparian corridor as this trail design will minimize impacts to the root 
systems of the adjacent riparian trees and only remove the existing shrub understory. 
Approximately 0.06 ac of mitigation is proposed for the elevated boardwalk design located 
within the riparian corridor, for a total of 0.81 ac of riparian woodland mitigation. The 
Revised IS/MND Table 2 summarizes the updated direct impacts and mitigation for the 
Project below. 

Revised IS/MND Table 2 – Riparian Habitat:  Impact Acreage and Proposed Mitigation, 
Penitencia Creek Trail - Reach 1 

Habitat 
Type/Resource 

Impact Type Impact 
Acreage 

Mitigation Acreage 
Recommended 

Mitigation 
Ratio 

  2006 2012 2006 2012 2006 2012 

Direct removal of 
riparian 
woodland for 
trail construction, 
limbing of trees 
to be retained 

0.31 ac 0.25 ac 0.93 ac of 
riparian 

revegetation 

0.75 ac of 
riparian 

revegetation 

3:1 3:1 

Direct removal of 
riparian shrub 
understory for 
boardwalk 
construction 

-- 0.06 ac -- 0.06 ac of 
riparian 

revegetation 

-- 1:1 

Direct removal of 
large sycamore 
trees and shaded 
riverine habitat 

4 
Trees 

0 
Trees 

40 Trees 
planted 

15’o.c. w/n 
0.17-ac area 

No 
mitigation 
necessary 

10:1 -- 

 2006 2012 2006 2012 2006 2012 

Indirect impact 
to riparian 
woodland from 
close proximity 
of trail to 
woodland 

1,800 
linear 
feet 

1,290 
linear 
feet 

Protective 
fencing at 

select 
locations  

Protective 
fencing at 

select 
locations 

-- -- 

Riparian 
Woodland 

Indirect impact 
by side cast 
materials or 
sedimentation 

None None See 
minimizatio
n/mitigatio
n measures* 

See 
minimization
/mitigation 
measures* 

N/A N/A 

Freshwater 
marsh (in-

Direct impacts to None None None None N/A N/A 
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wetlands 

Direct impacts to 
active flow 
channel due to 
bank repairs 

-- 0.01 ac 
(40 lf) 

-- Willow 
cuttings at 
bank repair 
site and all 
open bank 

areas within 
the project 
boundaries 

N/A N/A 

stream 
wetlands) 

Indirect impact 
by side cast 
materials or 
sedimentation 

None None See 
minimizatio
n/mitigatio
n measures*  

See 
minimization
/mitigation 
measures* 

N/A N/A 

Total 0.81 ac of riparian woodland. Protective 
fencing where needed. 

*The minimization/mitigation measures are described in the IS/MND and MMRP. 

Impacts to Shaded Riverine Habitat  

Based on recent field reconnaissance surveys, there will be no loss of shaded riverine habitat 
due to the proposed project as the creek in this area is already heavily shaded by trees along 
the toe of the southern bank which will remain intact after project completion. Furthermore, 
the trail design has been revised to reduce impacts to the mature native trees in the riparian 
corridor previously identified for removal in the IS/MND. The remaining 4 trees to be 
removed are located along the existing roadway shoulder, away from the flow channel, and 
beneath active overhead power lines primarily shading the northern shoulder of Penitencia 
Creek Road and the edges of the floodplain throughout the day. The revised trail alignment 
avoids impacts to shaded riverine habitat and actually has the potential to increase shaded 
areas upon completion of the mitigation site and the bank stabilization where little or no 
shade exists currently. 

Bank Restoration Impacts 

Permanent impacts associated with the bank restoration will be approximately 0.01 ac (40 
lf). Efforts will be made to limit the placement of all fill material to above the OHWM to the 
extent feasible in this location. Currently there is little or no vegetation along the 40-ft 
section of eroded creek bank. Using bio-stabilization techniques to create in a natural 
revegetated bank as described below, permanent impacts from the bank restoration will be 
mitigated in-kind at this location. 

Mitigation for Bank Restoration 

Currently, mitigation proposed for the bank restoration includes the revegetation of the 
repaired bank site through the use of bio-stabilization measures to re-establish a natural 
bank setting. Bio-stabilization measures could include willow wattles, willow plantings, as 
well as root waddles and logs salvaged from the proposed tree removal. These techniques 
will restore the bank and create shaded riverine habitat for Central California Coast 
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steelhead, in addition to western pond turtle, California red-legged frog, and foothill 
yellow-legged frog. 

Updated Revegetation Plan 

The Mitigation and Monitoring Reporting Plan (MMRP) was adopted by the City Council 
when it adopted the MND on October 30, 2006.  The MMRP includes a requirement to 
prepare a revegetation plan to specify the species to be used, where they will be planted, 
and a five-year maintenance and monitoring program, as well as establish mitigation 
success criteria.   The MMRP also establishes the mitigation ratios associated with impacts to 
the riparian woodland.  These ratios would remain the same, except for the areas where 
boardwalks will be installed, which would be mitigated at a 1:1 ratio because no riparian 
vegetation would be negatively affected and installation of above-ground boardwalk will 
allow for surface water to continue to permeate through the ground to the roots as it does 
under the existing condition and construction methods will minimize impacts to the trees.    

Proposed Revegetation Site 

To mitigate for the riparian woodland impacts, the City is proposing to create riparian 
woodland habitat in an open section of floodplain along the north side of the Upper 
Penitencia Creek riparian corridor, opposite of the proposed trail alignment. Unbeknownst 
to the City, this open area is currently slated to be re-contoured and lowered approximately 
1.5 to 2 ft as part of the future U.S. Army Corps of Engineers (USACE) Upper Penitencia 
Creek Flood Control Project to allow for a larger flood capacity in this area of the creek.  

As of September 2012, the City plans to incorporate a portion of this proposed grading plan 
into the proposed revegetation plan through coordination with the USACE.  Therefore, the 
City is prepared to implement the grading plan during site preparation activities so that 
impacts to this mitigation site can be minimized when the USACE constructs the Upper 
Penitencia Creek Flood Control Project. It is anticipated that following the implementation 
of the grading plan, the newly established vegetation area will have increased access to 
groundwater and may experience more frequent inundation during storm events. This will 
improve the probability of meeting the planting success criteria within the five year 
monitoring period.   

The original Five-Year Riparian Mitigation, Maintenance, and Monitoring Plan 
(Revegetation Plan) (Biotic Resources Group 2010) proposed a 1.29-ac oak-dominated 
riparian woodland mitigation site. As per CDFG and RWQCB requests, the reduction in 
project impacts, and the implementation of the USACE grading plan, a 0.81 ac mixed 
riparian planting plan will be included as an Addendum to the Revegetation Plan. In 
addition to the riparian plantings at the mitigation site, additional willow cuttings will be 
planted along the banks of the creek in several open areas immediately adjacent to the active 
flow channel within the project area to mitigate for the removal of the 4 non-native trees and 
to enhance the existing shaded riverine corridor. These measures, as well as the USACE 
grading plan and irrigation plan are described in the Revegetation Plan Addendum. Please 
see the Attachments and the revised Table 3 below for details. 

Revised IS/MND Table 3 - Recommended Planting List for Riparian Woodland Revegetation 
Areas 
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Common Name Scientific Name Average Spacing 

Fremont’s Cottonwood Populus fremontii 16 ‘ o.c. 

Arroyo Willow Salix lasiolepis 8’ o.c 

Red Willow Salix laevigata 8’ o.c. 

Coast live oak Quercus agrifolia 16 ‘ o.c. 

Valley Oak Quercus lobata 16 ‘ o.c. 

California buckeye Aesculus californica 16 ‘ o.c. 

Blue elderberry Sambucus Mexicana 16 ‘ o.c. 

Mugwort Artemisia douglasiana 6’ o.c. 

Mulefat Baccharis salicifolia 6’ o.c. 

Coffeeberry Rhamnus californica 6’ o.c. 

Toyon  Heteromeles arbutifolia 8’ o.c. 

 

Direct Impacts to Special-Status Species including steelhead, California red-legged frog, 
foothill yellow-legged frog, western pond turtle, and nesting birds 

As described in the IS/MND, the proposed trail will be built at the top of bank and no major 
work within the creek will occur. This still holds true for the proposed trail design. 
Therefore direct impacts to special-status species including steelhead, California red-legged 
frog, foothill yellow-legged frog, or other aquatic species known from the watershed, are not 
expected to occur. In regards to the newly proposed bank restoration, all work will be 
conducted during the dry season, outside of the steelhead and salmon migration and 
spawning periods when flows are very low or not present. In addition, due to the existing 
urban setting and presence of urban predators, it would be unlikely for California red-
legged frog to occur in this section of the creek. Therefore, no direct impacts to special-status 
species relating to bank restoration construction are expected.  

Although temporary impacts associated with the implementation of the USACE’s grading 
plan at the proposed mitigation site will occur in the northern floodplain, no direct impacts 
to special-status species or the adjacent riparian corridor are expected to occur. Grading 
activities will be restricted to the open areas of the floodplain, outside of all existing tree 
canopies, and will occur during the dry season. Therefore, no changes to Table 4 – Summary 
of Impacts to Special Status Wildlife Species and Mitigation are currently proposed. 
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Conclusion  
Based on the updated evaluation the new trail design does not propose additional impacts 
to the riparian corridor, in fact it reduces the number of native trees for removal, maintains 
existing drainage patterns and includes some bank restoration not previously included in 
the IS/MND.  The proposed bank repair and USACE grading plan will occur in the dry 
season outside of the steelhead migration and spawning period. Therefore, there are no 
revisions necessary to the original CEQA checklist findings in with regards to biological 
resources. 

If you have any questions regarding the information above, feel free to contact me at (408) 
887-3414. 

 

Sincerely, 

 

 

Danielle Tannourji, CH2M HILL Biologist 
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